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Foreword

Forty years after completing work on the Model Penal
Code, the ALI returned to the subject of criminal law early
in this decade when Kevin Reitz began our project on
Sentencing. Kevin, formerly at the University of Colorado,
1s now a professor at the University of Minnesota.

Our work was delayed by the need to respond to the
US. Supreme Court’s Blakely decision in 2004 and its
Booker decision in 2005. Those decisions required intense
discussion at Adviser and Members Consultative Group
meetings of how our proposals for sentencing commissions
and sentencing guidelines should be revised to achieve con-
formance to the constitutional requirement of jury factfind-
ing at sentencing.

Professor Reitz now presents to the Annual Meeting
this major segment of Model Penal Code: Sentencing. The
draft includes important recommendations concerning the
purposes of sentencing, a subject on which the conclusions
of the original Model Penal Code no longer seem correct.
The draft then recommends and supplies basic structure
for state sentencing commissions. This work draws upon the
experiences of the many states that now have commissions
and bases its recommendations on those that have been
most successful. Third, the draft recommends and explains
principles for state sentencing guideline systems, again
based on the best examples among the states that now have
such systems. Finally, the draft recommends a system of
judicial sentencing procedures, including a limited role for
jury factfinding that our Reporter and Advisers believe is
consistent with the constitutional requirements set forth by
the Supreme Court.

With more than two million Americans incarcerated,
this work is as important as any the ALI has ever undertak-
en. The Reporter, the Advisers, and the Members Consulta-
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tive Group have worked hard to bring the draft to this
point. I am confident that this year’s Annual Meeting will
similarly advance the effort.

LANCE LIEBMAN
Director
The American Law Institute

March 27, 2006
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Discussion Draft

Kevin R. Reitz
Reporter

Reporter’s Introduction

The Model Penal Code, approved in 1962, stands as
one of the Institute’s towering achievements. The current
project, the first-ever revision of the Code, is limited to pro-
visions on criminal sentencing.

Among the matters addressed in American criminal law,
it would be difficult to find a subject of greater social impor-
tance than the sentencing of offenders. It would likewise be
difficult to identify an area of greater policy flux. The nation
held an estimated total of 357,292 inmates in its prisons and
jails in 1970. This increased to a total of 2,267,787 in 2004.
Corrected for population change, there was a near quintu-
pling of the incarceration rate from 1970 to 2004. By the late
20th century, the U.S. incarceration rate was higher than that
known in any other nation in the world, and two-thirds of
those confined were members of racial and ethnic minority
groups.! American expansionism in criminal punishment has

! Margaret Werner Cahalan, Historical Corrections Statistics in the
United States, 1850-1984 (Washington DC: Bureau of Justice Statistics,
1986), at pp. 32 table 3-4, 76 table 4-1; U.S. Department of Justice,
Bureau of Justice Statistics, Prisoners in 2004 (Washington DC: Bureau
of Justice Statistics, 2005), p. 1; The Sentencing Project, New Incar-
ceration Figures: Growth in Population Continues (November 2005),
p. 4 (table displaying “Ten Leading Nations in Incarceration Rates”),
available at www.sentencingproject.org/pdfs/1044.pdf.

Roughly two-thirds of U.S. prisoners are either black or Hispanic.
Nationwide, Hispanics and American Indians are imprisoned at rates
roughly 2.5 times the imprisonment rate for white Americans. For
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not been limited to prisons and jails. The growth in commu-
nity corrections has been comparable to that in confinement.
From 1976 to 2004, the numbers of probationers and parolees
across the country increased from 1.5 to 4.9 million.

Alongside such changes in gross outcomes, beginning
in the mid-1970s, comprehensive sentencing reforms in
diverse permutations have been enacted in many states and
in the federal system. The products of such legislation have
included “statutory determinate” sentencing systems, patch-
works of mandatory penalty provisions, and a multiplicity of
schemes (each different from the others) instituting sen-
tencing commissions and sentencing guidelines.® The trend
of legislative experimentation continues to push forward in
the 2000s, into additional jurisdictions, and spawning an
increasing heterogeneity of approaches.

African Americans, the “disparity ratio” of their current imprisonment
rate compared with white Americans is nearly 8:1 across the nation as a
whole. See MicHAEL ToNRY, MALIGN NEGLECT: RACE, CRIME AND
PunisHMENT IN AMERICA (New York: Oxford University Press, 1995), pp.
49-80; HENRY RuTH AND KEVIN R. REITZ, THE CHALLENGE OF CRIME:
RETHINKING OUR REspoNSE (Cambridge, Mass.: Harvard University
Press, 2003), pp. 27-32. Current disparities by race and ethnicity may be
calculated using data published by the U.S. Justice Department. See
Prisoners in 2004, at p. 8 tables 10 & 11.

2 US. Department of Justice, Bureau of Justice Statistics,
Probation and Parole in the United States, 2004 (Washington, DC: 2005),
p- 1; Cahalan, Historical Corrections Statistics, at p. 180 table 7-8A.

* For a discussion of the comparative operations and advantages
of different American sentencing systems, see Model Penal Code: Sen-
tencing, Report (2003), pp. 18-27, 41-125, available at www.ali.org, click
on “ALI Projects Online.”
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The sentencing Articles of the Model Penal Code,
drafted in the 1950s and early 1960s, have not been influen-
tial in the bulk of sentencing-code revisions undertaken
since the mid-1970s. Although the Code’s recommenda-
tions, for their time, were a vast improvement over preexist-
ing American law, the sentencing Articles were built on
assumptions that have fallen into uncertainty or disfavor.
These included beliefs that the overarching purpose of
criminal punishment should be rehabilitation, and that
judges and (especially) parole boards should be given far-
ranging and unreviewable discretion to individualize sanc-
tions to the “treatment” needs of each offender. This
approach, known as “indeterminate sentencing,” was the
invention of Progressive reformers at the close of the 19th
century. The 1962 Code was hardly revolutionary in work-
ing upon such foundations, which had achieved near-con-
sensus status as the stated objectives of U.S. sentencing
structures during the middle third of the 20th century.’

Forty years of upheaval have so changed the landscape
of American sentencing law as to make it unrecognizable to
the policymaker of 1962. Few in the 1960s could have fore-
seen the weakening of rehabilitation as the general justifica-

* For an excellent history, see DaviD J. ROTHMAN, JR., CONSCIENCE
AND CONVENIENCE: THE ASYLUM AND ITS ALTERNATIVES IN PROGRESSIVE
AwmErica (Boston: Little, Brown and Company 1980).

* Historians of indeterminate sentencing, as well as contemporary
observers, have charged that the expressed ideal of rehabilitative treat-
ment was seldom pursued with sustained commitment or adequate
resources in U.S. justice systems. See ROTHMAN, CONSCIENCE AND
CONVENIENCE, chapters 2 through 5; Francis A. Allen, Legal Values and
the Rehabilitative Ideal, in FrRancis A. ALLEN, THE BORDERLAND OF
CRIMINAL JUSTICE: Essays IN Law aAND CRIMINOLOGY (Chicago: Chicago
University Press 1964).
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tory aim of punishment, the invention in the 1970s of sen-
tencing commissions and guidelines, the abolition of parole-
release authority in 16 jurisdictions, the new ethos of exper-
imentation with intermediate sanctions that would gather
momentum in the 1980s, or the unprecedented growth in
sentenced populations through the 1970s, 1980s, 1990s, and
early 2000s. For a host of reasons, the architecture of the 1962
Code’s sentencing provisions no longer fits current realities.

The design of new sentencing laws for the 21st century
1s a complex undertaking. This Discussion Draft includes a
sizeable first installment of a proposed Model Penal Code
revision that, standing alone, would provide significant
assistance to American legislators. The draft has been mold-
ed by several years of discussion among the Advisers,
Members Consultative Group, Council, and interested par-
ties outside the Institute. It assembles most of the large
building blocks of a sentencing-reform project. These
include new underpinnings of punishment theory and new
institutional arrangements of sentencing authority. The
most important proposals in this Discussion Draft are:

¢ A new statement of sentencing purposes, borrowing
from the theories of Norval Morris, that overlays
limits of proportionality upon the pursuit of utilitar-
ian goals, and makes these purposes applicable to
decisionmakers throughout the sentencing system.

¢ The recommendation that every state should charter
a permanent sentencing commission with authority
to promulgate sentencing guidelines, using success-
ful state systems as salutary models and avoiding the
defects of the federal system.

¢ Provisions to safeguard judicial discretion to individ-
ualize sentences and to depart from sentencing
guidelines in appropriate cases.

4
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¢ The establishment of appellate sentence review that
is deferential to trial-court discretion, yet meaningful
enough to ensure that sentencing guidelines are used
as a starting point for principled decisions in individ-
ual cases.

A New Structural Design for the Code

A growing number of states since 1980 have enacted
sentencing reforms that include a sentencing commission
with authority to promulgate sentencing guidelines. Alone
among contemporary U.S. sentencing systems, the commis-
sion-guidelines reforms have been perceived as successful
in most states where they have been introduced.

Marvin Frankel first proposed the creation of a “com-
mission on sentencing” in his classic writings of the early
1970s, empowered to author “guidelines” for the use of judi-
cial sentencing discretion.” By 2005, 16 states, the District of
Columbia, and the federal system were operating with sen-

¢ As Michael Tonry wrote, in his comprehensive study of sentenc-
ing reform since the 1970s:

After nearly two decades of experimentation, the guideline-
setting sentencing commission is the only reform strategy
that commands widespread support and continues to be the
subject of new legislation. . . . [S]entencing commissions and
their guidelines have proven themselves as the most effec-
tive prescription thus far offered for the ills of lawlessness,
arbitrariness, disparity, and discrimination that were widely
believed to characterize indeterminate sentencing.

MicHAEL TonRY, SENTENCING MATTERS (New York: Oxford University
Press, 1996), pp. 28, 71.

7 See MARVIN E. FRANKEL, CRIMINAL SENTENCES: Law WITHOUT
ORrDER (New York: Hill & Wang, 1973) , pp. 118-123; Marvin E. Frankel,
Lawlessness in Sentencing, 41 U. CIN. L. Rev. 1 (1972).

5
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tencing guidelines of one kind or another, and several addi-
tional states were actively exploring such a framework.® After
five years of study, the commission-guidelines model became
the cornerstone of the American Bar Association’s Criminal
Justice Standards for Sentencing, published in 1994.° The
ABA reaffirmed its commitment to the sentencing-commis-
sion model i its 2004 Kennedy Commission reports.” In

8 See Richard S. Frase, State Sentencing Guidelines: Diversity,
Consensus, and Unresolved Policy Issues, 105 CoLum. L. Rev. 1190, 1196
table 1 (2005). The states with sentencing-guidelines systems, listed by
earliest effective date, are Utah (1979), Minnesota (1980), Pennsylvania
(1982), Maryland (1983), Michigan (1984), Washington (1984),
Delaware (1987), Oregon (1989), Tennessee (1989), Virginia (1991),
Kansas (1993), Arkansas (1994), North Carolina (1994), Ohio (1996),
Missouri (1997), and Wisconsin (2003). A proposal to adopt sentencing
guidelines in Alabama had passed the House and was pending in the
state’s Senate as of March 2006. See Editorial, Sentence Reform
Overdue in State, THE MONTGOMERY ADVISER, January 26, 2006.

® AMERICAN BAR ASSOCIATION, STANDARDS FOR CRIMINAL JUSTICE,
SENTENCING, THIRD EpITioN (Chicago: ABA Press, 1994). In 1996, a
report prepared for the U.S. Department of Justice’s Bureau of Justice
Assistance, incorporating a 50-state survey of the law and operation of
American sentencing structures, similarly concluded that “the most
promising structured sentencing model” to address problems of dispar-
ity, incarceration rates, and prison crowding, was “sentencing guidelines
developed by sentencing commissions.” U.S. Department of Justice,
Bureau of Justice Assistance, National Assessment of Structured
Sentencing (Washington, D.C.: 1996), p. 127.

10 See AMERICAN BAR ASSOCIATION, JUSTICE KENNEDY COMMISSION,
REPORTS WITH RECOMMENDATIONS TO THE ABA HOUSE OF DELEGATES
(August 2004), p. 37 (“The policy of the American Bar Association is
clear. Guidelines that help sentencing courts in imposing fair and equi-
table sentences are favored”), available at www.abanet.org/crimjust/
kennedy/JusticeKennedyCommissionReportsFinal.pdf.
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2006, the bipartisan Constitution Project also recommended
the commission-guidelines structure to federal and state pol-
icymakers as part of its ongoing sentencing initiative."

The perceived advantages of a well-designed commis-
sion-guidelines sentencing system are detailed throughout
this Discussion Draft,”” but a shorthand catalogue includes
the following:

The consistent application of law, policy, and princi-
ple to individual sentencing decisions.

The articulation of starting points for sentencing
decisions, as opposed to the total absence of such
guidance in the cavernous penalty ranges of indeter-
minate-sentencing codes.

New visibility of the decision rules for sentencing,
giving rise to new opportunities to study and debate
those rules.

A vastly improved capacity for systemwide policy-
making, including an ongoing process of ensuring
that penalties for discrete crime classifications make
sense when matched against one another.

The enlargement of judicial discretion to make ef-
fective choices about punishments in the cases
before them, particularly in prison cases.

Improved information about how the sentencing
system operates, and the creation of an ethic in leg-

"' The Constitution Project, Principles for the Design and Reform
of Sentencing Systems: A Background Report (Washington, D.C.: 2006),
pp. 22-25, available at www.constitutionproject.org.

2 For an extended background discussion, see Model Penal Code:
Sentencing, Report (2003), at pp. 63-125.
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islative and other domains that high-quality infor-
mation should drive policy.

The ability to make accurate predictions of future
sentencing patterns, in the aggregate and line-by-line
by offense type, enabling the production of credible
fiscal impact forecasts when changes in guidelines or
laws affecting punishment are proposed. (In most
guideline states, this capacity has been used to retard
prison growth as compared to that in other states
without sentencing commissions or guidelines.)

New tools to better understand and attack imbal-
ances in criminal punishments as they affect minori-
ty communities.

The development of a common law of sentencing,
through which sentencing judges explain their deci-
sions in selected cases, appellate courts may review
those decisions, and judges are the primary actors in
the evolution of sentencing policy.

The formation of sentencing commissions composed
of representatives from all sectors of the criminal-
justice system and from the general public, to work
toward informed positions of sentencing policy that
carry credibility as reflecting the views of all relevant
constituencies.

The removal of at least some policymaking about
criminal punishment from the glare of the political
process.

A sensible alternative to the proliferation of manda-
tory-penalty laws; one that can produce predictable
sentencing results overall, and can reflect public con-
cern about violent crime, while preserving judicial
discretion in individual cases.

8
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The New Constitutional Law of Sentencing

The Model Penal Code revision suffered a delay fol-
lowing the Supreme Court’s June 2004 decision in Blakely
v. Washington.” By a 5-4 vote, Blakely extended the Sixth
Amendment jury-trial right to certain factual determina-
tions at sentencing that traditionally had been made by
trial-court judges.

The decision came as a surprise to most observers." Its
meaning, scope, and impact were initially unclear. By some
accounts, the constitutional landscape of sentencing law had
changed momentously. Concluding her dissent in Blakely,
for example, Justice O’Connor wrote, “What I have most
feared has now come to pass: Over twenty years of sentenc-
ing reform are all but lost.”"

Blakely raised many questions, including the applica-
bility of new Sixth Amendment rules to the sentencing
processes contemplated for the Model Penal Code revision.
Over the past two years, events have helped define the con-
tours and practical effects of the Court’s new Sixth
Amendment sentencing jurisprudence.

124 S. Ct. 2531 (2004). For a full discussion of Blakely, related
cases, and their implications for the Code revision, see Model Penal
Code: Sentencing, Preliminary Draft No. 4 (August 16,2005), pp. 1-30.

" Blakely overruled contrary precedent from every federal Court of
Appeals. Every state appellate bench to have considered the Sixth Amend-
ment claim raised in Blakely had also rejected it, with the exception of the
state of Kansas. See Preliminary Draft No. 4 at p. 6 & nn.15 & 16.

5124 S. Ct. at 2550 (O’Connor, J., dissenting).

9
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First, the Court extended its reasoning in Blakely to the
federal sentencing guidelines in United States v. Booker."®
Second, hundreds of state trial courts and appellate courts
across the country rendered decisions adapting to the new
jury-trial requirements of Blakely and Booker. Third, at
least 10 states enacted post-Blakely legislation, usually
based on recommendations of state sentencing commis-
sions or specially organized study groups.

The nationwide perspective gained from these events
supports three significant conclusions relevant to the Model
Penal Code revision: (1) The sentencing structure recom-
mended in drafting to date—a system of presumptive sen-
tencing guidelines promulgated by a sentencing commis-
sion—is without question affected by the Sixth Amendment
requirements laid down in Blakely and Booker. (2) The
revised Code’s sentencing system—like the state systems it
draws upon for inspiration—can be expected to generate
only a small number of cases in which jury factfinding at
sentencing must be used in practice. The revised Code’s sen-
tencing system can incorporate jury factfinding at sentenc-
ing, limited to those occasions in which it is constitutionally
required, with little dislocation in the operation of the sys-
tem as a whole. (3) As an alternative to compliance with
Blakely, the new constitutional rulings in Blakely and
Booker may also be satisfied by a whole-system conversion
that transmutes “presumptive” sentencing guidelines into
“advisory” recommendations.

Following consideration of recent constitutional devel-
opments by the Advisers, the Members Consultative
Group, and the Council, this Discussion Draft continues the
recommendations in pre-Blakely drafting that states should

125 S. Ct. 738 (2005).

10
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create sentencing commissions authorized to promulgate
presumptive sentencing guidelines. The draft now makes
provision for jury factfinding at sentencing in the limited
circumstances in which such proceedings are constitutional-
ly required.”

This approach reaffirms the fundamental policy choic-
es of three years of pre-Blakely drafting. It is based on an
informed judgment that the costs of “Blakelyization” in the
states will be small, and are clearly outweighed by the ben-
efits of a well-designed sentencing system. This has also
been the post-Blakely response taken by every legislature
except one in states with presumptive guidelines systems
affected by Blakely’s new rules."

The courts in two jurisdictions, and the legislature in
one, have responded to Blakely by substituting advisory
guidelines for guidelines that formerly held presumptive
legal force.” Even as Blakely mandates jury factfinding at
sentencing in some circumstances, Booker gives states the
option of avoiding Blakely’s requirements entirely if there
are no enforceable rules that limit the severity of penalties

7 See proposed § 7.07B and Comment, infra.

'® See the statutory appendix in Preliminary Draft No. 4 at pp. 50-
139. Among presumptive guidelines states to respond legislatively to
new Sixth Amendment mandates at sentencing, Kansas, Minnesota,
North Carolina, Oregon, and Washington have created limited jury
factfinding mechanisms while maintaining their presumptive guidelines.
Among states with presumptive guidelines, only the Tennessee legisla-
ture has opted to convert its system to an advisory guidelines structure
in Blakely’s wake.

¥ The judicial rulings, which converted presumptive guidelines sys-
tems into advisory systems through severability analysis, are Booker and
State v. Foster,___ N.E.2d ___,2006 WL 509549 (Ohio, February 27,2006).
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trial courts may impose within statutory bounds. A “Book-
erized” approach is less desirable than a system that
imposes measured legal restrictions on the discretion of
sentencing courts. An advisory regime may, however, be
the best available option in some jurisdictions, given the
political and pragmatic realities of a post-Blakely world.
The revised Code should assist states that find themselves
in this circumstance.

This Discussion Draft now offers a second tier of rec-
ommendations, outlined in Appendix A, and in official
Comments, that speak to this alternative policy choice. A
running series of Comments directs states to those black-
letter revisions best designed to convert the Code’s pre-
sumptive guidelines system into an effective advisory guide-
lines system with appellate sentence review.”

» See §§ 1.02(2), Comments p and ¢, 6B.01, Comment b, 6B.02,
Comment k, 6B.03, Comment g, 6B.04, Comment f, 6B.07, Comment g,
6B.08, Comment #/, 6B.10, Comment e, 7.XX, Comment 4, and 7.Z7Z,
Comment L For discussions of the preconditions of effective advisory
guidelines systems, see Kim S. Hunt and Michael Connelly, Advisory
Guidelines in the post-Blakely Era, 17 FEp. SENT'G REP. 233 (2005);
Kevin R. Reitz, The Enforceability of Sentencing Guidelines, 58 STaN. L.
REv. 155 (2005).

12



PART 1. GENERAL PROVISIONS

ARTICLE 1. PRELIMINARY
§ 1.02(2). Purposes; Principles of Construction.

(2) The general purposes of the provisions on
sentencing are:

(a) in decisions affecting the sentencing
of individual offenders:

(i) to render sentences within a
range of severity proportionate to the
gravity of offenses, the harms done to
crime victims, and the blameworthiness
of offenders;

(ii) in appropriate cases, to achieve
offender rehabilitation, general deter-
rence, incapacitation, and restoration of
crime victims and communities, provid-
ed these goals are pursued within the
boundaries of sentence severity permit-
ted in subsection (a)(i); and

(iii) to render sentences no more
severe than necessary to achieve the
applicable purposes in subsections (a)(i)
and (a)(ii);

(b) in matters affecting the administra-
tion of the sentencing system:

(i) to preserve judicial discretion to
individualize sentences within a frame-
work of law;
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(ii) to produce sentences that are
uniform in their reasoned pursuit of the
purposes in subsection (a);

(iii) to eliminate inequities in sen-
tencing across population groups;

(iv) to encourage the use of inter-
mediate sanctions;

(v) to ensure that adequate re-
sources are available for carrying out
sentences imposed and that rational pri-
orities are established for the use of
those resources;

(vi) to ensure that all criminal sanc-
tions are administered in a humane fash-
ion and that incarcerated offenders are
provided reasonable benefits of subsis-
tence, personal safety, medical and men-
tal-health care, and opportunities to
rehabilitate themselves;

(vii) to promote research on sen-
tencing policy and practices, including
assessments of the effectiveness of crim-
inal sanctions as measured against their
purposes, and the effects of criminal
sanctions upon families and communi-
ties; and

(viii) to increase the transparency
of the sentencing and corrections sys-
tem, its accountability to the public, and
the legitimacy of its operations as per-
ceived by all affected communities.
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Comment:

a. Scope. This provision lays out the general purposes
of the sentencing system and is intended to regulate all offi-
cial actors at work in the system. Section 1.02(2) likewise
supplies the primary criteria for evaluation of the system
and each of its component parts.

Revised § 1.02(2) reorients the foundations of sentenc-
ing law throughout the Model Penal Code. The 1962 Code
emphasized the interlocking utilitarian goals of offender
rehabilitation and incapacitation, and posited few con-
straints upon the severity of sentences that could be fash-
ioned in pursuit of those objectives. The original Code’s in-
determinate-sentencing system allowed for shortened
prison terms for those offenders deemed by the parole
board to be rehabilitated during incarceration, but signifi-
cantly elongated terms for offenders perceived by the board
to be resistant to rehabilitation.

The drafters of the original Code hoped that rehabilita-
tive successes would predominate in American sentencing
and corrections, and that the nation’s use of incarceration
would decline through the late 20th century. Instead, inca-
pacitative goals gained precedence during the 1970s, 1980s,
and 1990s, and American imprisonment rates expanded by a
factor of five. Indeterminate sentencing systems such as the
one recommended in the original Code became more orient-
ed toward long-term confinement, and less invested in
offender change, than most criminal-justice professionals had
anticipated in 1962. For the past quarter century, the legal sys-
tems most often and most dramatically associated with explo-
sive growth in imprisonment rates have been those in states
working with indeterminate sentencing regimes.

Subsection (2)(a) sets forth goals for decisions affect-
ing the sentencing of individual offenders. It continues the
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original Code’s investment in utilitarian goals, including
offender rehabilitation and the incapacitation of dangerous
offenders, but incorporates meaningful proportionality lim-
itations not envisioned in the original Code. The revised
provision adds new references to goals of victim and com-
munity restoration, also to be limited by considerations of
proportionality. See Comment b below. Under the new
scheme, no utilitarian or restorative purpose of sentencing
may justify a punishment outside the “range of severity”
proportionate to the gravity of the offense, the harm to the
crime victim, and the blameworthiness of the offender.

Subsection (2)(b) sets forth goals affecting the admin-
istration of the sentencing system as a whole. American sen-
tencing systems are composed of many interrelated parts
that cannot work well together in the absence of system-
wide planning, coordination, oversight, and assessment.

New § 1.02(2) is cross-referenced frequently in the
revised Code, and is made a required basis for decision-
making and explanation by identified officials throughout
the sentencing system. See §§ 6A.01(2)(e), 6A.04(3)(a),
6A.05(2)(e) and (4)(b), 6A.09(1)(a), 6B.03, 6B.06(1),
7.XX(1),(2),(3),and (5),7.YY,and 7.ZZ(1), (2), and (6)(a).

Revised § 1.02(2), including its linkages to later provi-
sions in the Code, has no close precedent in existing legisla-
tion. See Preliminary Draft No. 3 (May 28, 2004), Statutory
Appendix to § 1.02(2), at 17-40. The drafters intend the pro-
vision to be a strong statement that contemporary criminal
codes are deficient in their failure adequately to specify and
integrate core legislative purposes within the law of crimi-
nal punishment.

b. Proportionality constraints on utilitarian purposes.
Subsection (2)(a) provides a framework for consideration
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of multiple sentencing purposes in individual cases. It bor-
rows from the theoretical writings of Norval Morris.

Subsection (2)(a) is addressed to all official actors
within the sentencing system empowered to make “deci-
sions affecting the sentencing of individual offenders.”
These include decisionmakers at the case-specific level as
well as policymakers concerned with the governance of
whole categories of cases, to the extent that their policy
decisions affect the sentencing of individuals. Subsection
1.02(2)(a) thus sets out fundamental policy bases for the
actions of sentencing courts, appellate courts, the sentencing
commission, correctional officials, probation departments
and other community corrections agencies, the agencies
charged with prison-release decisions and postrelease su-
pervision, and those officials who fix sanctions upon sen-
tence violations.

Illustrations:

1. A sentencing court, when pronouncing sentence
in a particular case, must select a sentence that com-
ports with the purposes in § 1.02(2)(a). See § 7.XX(1)
and Comment b.

2. An appellate court, when reviewing the sen-
tence in a particular case, must do so in light of the pur-
poses in § 1.02(2)(a). See § 7.ZZ(1) and Comment b.

3. A sentencing commission, when promulgating
sentencing guidelines, must effectuate the purposes of
§ 1.02(2)(a) to the extent that the guidelines will be
applied in individual cases. See § 6B.03(1) and Com-
ments b and c.

The starting precept of subsections (2)(a)(i) and

(2)(a)(ii) is that utilitarian goals such as rehabilitation, inca-
pacitation, general deterrence, and victim and community
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restoration should not be allowed to produce sentences
more or less severe than those deserved by offenders on
moral grounds. Deontological concerns of justice or
“desert” place a ceiling on government’s legitimate power
to attempt to change an offender or otherwise influence
future events. So too, an appeal to utilitarian goals should
not support a penalty that is too lenient as a matter of jus-
tice to reflect the gravity of an offense, the harm to a victim,
and the blameworthiness of the offender.

Subsection (2)(a) embraces Morris’s observation that
moral intuitions about proportionate penalties in specific
cases are almost always rough and approximate —and that
most people experience them as such. Even when a deci-
sionmaker is acquainted with the circumstances of a partic-
ular crime, and has a rich understanding of the offender, it
is seldom possible, outside of extreme cases, for the deci-
sionmaker to say that the deserved penalty is precisely x. In
Morris’s phrase, the “moral calipers” possessed by human
beings are not sufficiently fine-tuned to reach exact judg-
ments of condign punishments. Morris postulated instead
that most people’s moral sensibilities, concerning most
crimes, will orient them toward a range of permissible sanc-
tions that are “not undeserved.” Outside the perimeters of
the range, some punishments will appear clearly excessive
to do justice, and some will appear clearly too lenient—but
there will nearly always be a substantial gray area between
the two extremes.

Subsection 1.02(2)(a)(i) codifies Morris’s conception
of an approximate retributive ballpark when it speaks of a
“range of severity” of proportionate punishments. Subsec-
tion (2)(a)(ii) makes further reference to the idea of a per-
missive range when it refers to “the boundaries of sentence
severity permitted in subsection (a)(i).”
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Responsible decisionmakers in each sentencing system
must strive toward informed moral judgments concerning
those sentences that fall within, or outside, acceptable
boundaries of proportionality. There are no tools in law or
philosophy that can render this undertaking an exact sci-
ence. Indeed, different communities, and different jurisdic-
tions, may be expected to arrive at divergent judgments
about the ranges of severity in punishment that will be
deemed proportionate in specific cases or across classes of
cases. Short of constitutional limitations on cruel or unusu-
al sentences, which are generally quite distant, prudential —
or subconstitutional —proportionality limitations in a dem-
ocratic society are best derived through cooperative and
collective assessments of community sentiment.

Recognizing the inevitability—and desirability—of
jurisdictional variations in a federalist system, the revised
Penal Code does not recommend a single, lockstep
approach to be followed in all states. Nor does the Code
propound detailed benchmarks of what penalties may be
considered proportionate for what crimes. Instead, the
Code gives conceptual and institutional structure to the
moral reasoning process for the derivation of proportional-
ity limits. Subsection (2)(a)(i) instructs decisionmakers to
give weight to familiar retributive indices: the gravity of
offenses, the injuries done to crime victims, and the blame-
worthiness of offenders. In speaking of “proportionality,”
the provision also directs attention to the comparative
severity of criminal punishments in other cases.

The division of institutional authority within the sen-
tencing system lends clarity to the task of defining propor-
tionality limitations. The Code gives the sentencing commis-
sion initial discretion to set “presumptive” standards for pro-
portionate punishments through the creation of sentencing
guidelines, see Comment ¢ below. (The commission is also
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empowered to write guidelines that further utilitarian goals,
see § 6B.03(1) and Comment c.) The commission’s value
judgments are entitled to respect by later-in-time decision-
makers when the commission is well-constituted, with a bal-
anced membership of diverse stakeholders from inside and
outside the criminal-justice system. See Comment ¢ below.
Even so, the ranges of penalties expressed in sentencing
guidelines must not be viewed as unalterable statements of
the boundaries of proportionality for all cases. No matter
how sagacious a commission may be, it does its work in the
abstract, without exposure to the textured facts and circum-
stances of individual cases. At the end of the day, the trial and
appellate courts must hold dispositive authority in particular
cases to ratify the judgments of proportionality reflected in
sentencing guidelines, or to rule that the underlying consider-
ations in subsection (2)(a)(i) remove an individual case
above or below the range of penalties identified in guidelines,
see Comment d below. The sentencing guidelines should be
viewed as “first drafts” of proportionate sentences for ordi-
nary cases, not as final pronouncements for all cases.

The proportionality limitations stated in subsection
(2)(a)(i) allow generous room—an acknowledged “range”
of sentence severity—for the consideration of utilitarian
goals. Subsection (2)(a)(ii) recognizes the fundamental
importance of goals of offender rehabilitation, general
deterrence, incapacitation, and restoration of crime victims
and communities. Many of these goals serve interests of
public safety through crime avoidance, while others are
directed toward victim reparation, offender reintegration,
and the restoration of affected communities. These are com-
pelling objectives in a humane society, and the compass
given to interests of crime victims and communities goes
well beyond the utilitarian palate of the original Model
Penal Code.
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The revised Code is intended to encourage the pursuit
of utilitarian ends, in an expanding universe of cases, and
with ever-greater attention to proper implementation and
evaluation. The Code’s reluctance to cut instrumentalism
free of moral constraint is central to this effort. A free soci-
ety should not tolerate the open proclamation that ends
such as “offender rehabilitation,” or the “incapacitation” of
offenders, may be pursued by unjust means. Proportionality
limitations do not demean, but legitimate, investment in a
strong utilitarian agenda.

Illustrations:

4.In a barroom-assault case with no serious victim
mjury, the judge is persuaded that the goals of offend-
er rehabilitation and victim restoration can realistical-
ly and most effectively be pursued through a combina-
tion of intermediate punishments tailored to supervise
the defendant in the community (perhaps a period of
home confinement with electronic monitoring will
enter the judge’s thinking), address the defendant’s
alcohol problem (if he has one and appears amenable
to an outpatient treatment program), and keep the
defendant employed so there is a good chance that
financial reparations to the victim will be forthcoming.
If the judge is also persuaded that such a package of
sanctions would fall within the range of sentences that
are proportionate to the gravity of the offense, the
harm done to the victim, and the blameworthiness of
the offender, subsection (2)(a) would allow the judge
to impose such an order. This is true even if the judge
would ordinarily have imposed a sentence of incarcer-
ation for an offense of this kind, or if the sentencing
guidelines in the case set forth a presumptive sentence
of incarceration.
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5. In a barroom-brawl case otherwise similar to
Illustration 4, the defendant is remorseless and com-
bative; he has a prior history of convictions for violent
offenses; he refuses to acknowledge his serious alcohol
addiction and evinces no willingness to participate in a
treatment regime; he perhaps even suffers from a men-
tal illness that places him at high risk of future violent
offending. If the judge has realistic grounds to think
that a substantial term of confinement will protect the
public from the defendant’s future criminality, the
revised Code would allow the sentence unless it falls
outside the range of penalties that are proportionate to
the gravity of the offense, the harm done to the victim,
and the blameworthiness of the offender. This is true
even if the judge would ordinarily have imposed a
lighter sentence for an offense of this kind, or if the
sentencing guidelines in the case set out a lighter pre-
sumptive sentence.

6. A sentencing commission has promulgated
guidelines for certain classes of theft, fraud, and drug
offenses that make a term of incarceration the pre-
sumptive sentence in each case. Based on empirical
research into the recidivism rates of such offenders,
however, the commission has generated instruments
that may be used by sentencing judges in particular
cases to identify offenders who present unusually low
risks of future recidivism. The sentencing commission
may recommend to sentencing judges that identified
low-risk offenders should receive intermediate sanc-
tions rather than terms of confinement, provided those
intermediate sanctions fall within the range of penal-
ties that are proportionate to the gravity of the offense,
the harm done to the victim, and the blameworthiness
of the offender in each case.

22



Art. 1. Preliminary § 1.02(2)

c. The sentencing commission and benchmarks of pro-
portionality. An inescapable difficulty, in any sentencing
policy that incorporates moral intuitions or constraints, is
that people of good faith often find themselves in disagree-
ment about what justice demands in particular cases.
Systemwide benchmarks for the determination of propor-
tionate sanctions provide a useful starting point for rea-
soned case-specific analysis in the criminal courtrooms.

In the revised Code, the sentencing commission is
instructed to write presumptive sentencing guidelines for
different case classifications based on the commission’s best
assessments of proportionate sanctions in “typical” or “ordi-
nary” cases, see § 6B.03(2) and Comment b. When a com-
mission is properly constituted, it brings unique credibility
to the task, due to its diverse membership drawn from all
sectors of the criminal-justice system and from the broader
community, see § 6A.02. It is not easy for a commission to
arrive at such valuations—but a commission can do so col-
lectively, and is well positioned to think comparatively
about offenses throughout the criminal code. These are fun-
damental improvements over a system that requires such
judgments to be made anew in each case—or at each deci-
sion point in each case.

d. Subconstitutional proportionality analysis in the
courts. The sentencing commission is not the sole, or even
the most powerful, actor in the revised Code’s sentencing
structure with authority to make proportionality determi-
nations. The commission’s sentencing guidelines hold only
“presumptive” legal authority; they are not mandatory.
Judicial precedent carries legal force superior to that of sen-
tencing guidelines, see § 6B.02(1) and (7). The final arbiters
of proportionality, under the revised Code, are the courts.
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Both the trial and appellate courts are ceded responsi-
bility to ensure that sentences in individual cases are not
unjustly lenient or severe on the criteria of § 1.02(2)(a). See
§§ 7.XX(2)(a) and (3)(b);7.ZZ(6)(a). These statutory powers
are considerably more robust than the narrow judicial
authority to invalidate “grossly disproportionate” penalties
under the Supreme Court’s Eighth Amendment jurispru-
dence. See Ewing v. California, 538 U.S. 11 (2003); Harmelin
v. Michigan, 501 U.S. 957 (1991). The drafters intend to incul-
cate a meaningful practice of “subconstitutional proportion-
ality” analysis in the trial and appellate benches. In extreme
cases, the courts’ powers of proportionality review in the
revised Code may even be employed to override mandatory
penalty provisions, see §8 7.XX(3)(b),7.ZZ(6)(a).

e. Assessment constraints on utilitarian purposes. Aside
from proportionality limitations, the utilitarian goals
arrayed in subsection (2)(a)(ii) will not all be applicable, or
appropriate to pursue, in every individual case. Sometimes
utilitarian goals will be wholly inapposite (such as victim
restoration in a victimless crime) or may conflict with one
another (a sentence best calculated to rehabilitate an of-
fender may sacrifice interests of incapacitation or deter-
rence). The subsection therefore includes the proviso that
utilitarian goals are operative “in appropriate cases.”

One test for the appropriateness of a utilitarian penal-
ty is whether there is a realistic basis to suppose that the
specific utilitarian objective can be achieved through the
administration of a criminal sanction. Thus, for example, the
mere apprehension that a defendant might be dangerous in
the future (e.g., by a judge or a parole board) would not be
enough to support an extended prison term on incapacita-
tive grounds. There must be some realistic ground for the
prediction. Alternatively, a sentencer should not be allowed
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to vary a penalty based on an unfounded hope that a defen-
dant can be rehabilitated. There should be a basis for think-
ing that an appropriate intervention exists and that a par-
ticular offender (or class of offenders) has a realistic chance
of success under its auspices.

The question of whether a particular utilitarian initia-
tive enjoys a realistic prospect of success is at root an empir-
ical dilemma. One foremost priority of the revised Code is
to promote assessment research within the sentencing sys-
tem, see § 1.02(2)(b)(vii) and Comment n, below. Still, the
drafters recognize that, for years to come, basic research on
the effectiveness of criminal sanctions will be in undersup-
ply. Evaluation studies do not currently exist for many pro-
grams, or are of poor quality. Funding for research address-
es only a small fraction of the need. Some forms of pro-
gramming—for example, those with multiple overlapping
interventions—defy straightforward evaluation. New and
experimental programs, whatever their nature, require time
in operation before initial assessments can be performed.

For a host of reasons, therefore, the qualification at the
outset of subsection (2)(a)(ii) is worded in open-ended
fashion. More specific guidance, in parsing among utilitari-
an purposes, may be provided in sentencing guidelines, see
§ 6B.03(5) (“The guidelines may include presumptive pro-
visions that prioritize the purposes in § 1.02(2)(a) as applied
in defined categories of cases, or that articulate principles
for selection among those purposes”). The commission may
play a useful role in making research accessible to sentenc-
Ing courts, or in crafting guidelines that are built on improv-
ing empirical knowledge. Because guidelines carry only pre-
sumptive force, however, ultimate responsibility to develop
a jurisprudence of appropriate utilitarian goals, and to apply
it in specific cases, lies with the courts.
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f. Prohibition on gratuitous severity. Subsection (2)(a)
(iii) incorporates the principle of “parsimony” in punish-
ment, in Norval Morris’s terminology. Few can disagree
with the principle’s content, and yet it provides a useful
algorithm for the exercise of sentencing discretion. Similar
statements against needless severity in criminal punish-
ments are found in many contemporary American sentenc-
ing codes.

Once utilitarian goals and considerations of propor-
tionality have been consulted in individual cases, the penal-
ties imposed should be sufficient but not excessive to serve
those objectives. In part the rule of parsimony states a logi-
cal truism—punishments beyond those “necessary” are by
definition gratuitous. But the principle also interacts with
Morris’s central claim that human calculations about sen-
tencing are often fraught with doubt. If a sentencer is gen-
uinely uncertain whether a sentence of x will suffice to serve
defined goals, or whether a harsher sentence of 2x is need-
ed, the rule of parsimony resolves the doubt in favor of the
less severe option.

The parsimony principle also operates in cases in
which a decisionmaker has no basis to suppose that any util-
itarian goal can be furthered with realistic prospect of suc-
cess. Given our dim knowledge about effective rehabilita-
tive programs, or predictions of future offending, or the gen-
eral deterrent effect of punishments, sentencing authorities
will sometimes find themselves in a state of low confidence
about the prospects for utilitarian benefits. In such cases, the
parsimony principle counsels selection of a penalty at the
low end of the range of proportionate sentences in subsec-

tion (2)(a)(i).
g. Systemic purposes. While § 1.02(2)(a) speaks to the
purposes of the sentencing and corrections system as ap-
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plied in individual case decisions, § 1.02(2)(b) addresses
purposes applicable to the administration of the system as a
whole. The systemic purposes are matters of potential con-
cern to every governmental actor within the system, and not
solely to persons with policymaking authority. Simply put,
subsection (2)(b) speaks to all officials whose powers may
be exerted to advance —or frustrate —the stated objectives.

To give several examples: A sentencing court in the
daily discharge of its duties is called upon to honor the goal
of uniformity of thought process when sentencing individ-
ual offenders, see subsection (2)(b)(ii), to be alert to the
goal of the elimination of inequities in punishment across
population groups, see subsection (2)(b)(iii), and to be sym-
pathetic to the encouragement of the use of intermediate
sanctions in appropriate cases, see subsection (2)(b)(iv). The
appellate courts must be cognizant of all the purposes just
mentioned, and must exert their authority in a way that
ensures the preservation of substantial judicial discretion to
individualize sentences within a framework of law, see sub-
section (2)(b)(i). The sentencing commission must likewise
be sensitive to the legislative mandate to preserve judicial
sentencing discretion—and, indeed, bears responsibility to
further the aspirations laid out in nearly every subdivision
of § 1.02(2)(b). For example, the sentencing commission is
expressly charged with monitoring and addressing in-
equities in sentencing across racial and ethnic groups, see
§8 6A.05(4); 6A.07(3); 6B.07(4). It is also given special re-
sponsibility to advance the use of intermediate sanctions,
see § 6B.06, and to ensure that sentencing policies make the
best use of available or funded correctional resources, see
§8 6A.07; 6B.02(9). The commission’s creation itself is the
single largest contribution in the revised Code toward the
goal in subsection (2)(b)(vii), to promote research on sen-
tencing policy and practices.
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h. Preservation of judicial discretion. Subsection (2)(b)
(i) announces a central institutional philosophy of the re-
vised Code: that substantial judicial discretion to individual-
ize sentences within a framework of law must be preserved.
All contemporary sentencing-guidelines systems at the
state level have been designed and implemented in recog-
nition of this principle. The failure to provide adequate
room for judicial sentencing discretion, however, has been a
frequently voiced complaint in the federal system.

Close controls on trial courts serve no good purpose.
Experience in state guideline systems has shown that judges
tend to make use of presumptive guidelines penalties in the
large majority of cases, even in those systems that allow con-
siderable latitude for judicial discretion to deviate from the
guidelines. This history teaches that goals of policymaking,
planning, resource management, and proportionality in
punishment can be furthered without draconian constraints
on the authority of sentencing judges.

The drafters of the revised Code view judicial discre-
tion as an essential feature of the sentencing structure, not
an unwanted element. It is not desirable to dispense crimi-
nal penalties with cookie-cutter regularity according to for-
mal criteria. Sentences prescribed in advance by a legisla-
ture or agency may be fitting in many cases, but no prefab-
ricated punishment will suffice for all cases. For this among
other reasons, the revised Code continues the original
Code’s condemnation of all statutory mandatory punish-
ments, see § 6B.05 (to be drafted). What should not be done
through mandatory penalties should not be done through
sentencing guidelines or other means.

Elsewhere, the Code gives operational force to the
injunction in subsection (2)(b)(i). The Code’s approach to
the preservation of judicial authority can best be grasped
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through a combined reading of §§ 6B.04 (Presumptive
Guidelines and Departures); 7.XX (Judicial Authority to
Individualize Sentences); and 7.ZZ (Appellate Review of
Sentences).

i. Uniformity of thought process. Subsection (2)(b)(ii)
states the goal of uniformity in criminal punishment. “Uni-
formity” is an end that is often voiced, but seldom defined.
Subsection (2)(b)(ii) orients the sentencing system toward a
uniformity of thought process, applied even-handedly to all
defendants who appear for sentencing. All convicted of-
fenders are entitled to a “reasoned pursuit” of the purposes
of sentencing in individual cases as provided in subsection
2)(a).

Without explicit reference points, uniformity is an empty
concept. It is possible, but not desirable, to set formalistic cri-
teria for uniform punishments. All felons of the third degree,
for instance, could be assigned “uniform” sentences of four
years in prison. No one defends such a proposal, but a com-
parable rigidity of response is built into other, more sophisti-
cated, programs. The federal sentencing guidelines, dazzling
in their complexity, achieve high levels of sentence uniformi-
ty when assessed against formal guidelines criteria. The desir-
ability of outcomes under federal law thus depends on what
one thinks of those formal criteria—and there are numerous
critics.

Many theories, extant since the 1970s, have measured
sentence uniformity solely against the formal offenses of
conviction, or current offenses together with prior convic-
tions, or current offenses in light of defined aggravating and
mitigating circumstances. Some of these theories posit a
degree of exactness in retributive penalties that differs
markedly from the assumptions of subsection (2)(a), see
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Comment b, above. The revised Code does not codify a “just
deserts” philosophy of criminal penalties.

Relatively fixed understandings of uniformity in pun-
ishment may be intellectually coherent but, in the view of
the drafters, do not incorporate the full range of desirable
public policies for the use of criminal sanctions. The revised
Code eschews any vision of sentence uniformity that would
rule out full consideration of the utilitarian and proportion-
ality objectives stated in § 1.02(2)(a). Instead, such multi-
variate consideration should be applied on equal terms to
all defendants.

J. Elimination of inequities in sentencing. Subsection
(2)(b)(iii) states that it should be the goal of all official
actors in the system to eliminate inequities in sentencing
across population groups. The provision is worded broadly
to extend to “population groups” of many different kinds. It
1s intended to include racial and ethnic minorities, as well as
groups defined by gender, religious belief, sexual orienta-
tion, national origin, or other personal characteristics. The
open-ended wording allows for application to vulnerable
groups not recognized today as the subjects of discrimina-
tion. As conditions in the world change, so too may the dan-
gers of inequities in the criminal-justice system. See also
§ 6A.05(2)(f) (requiring that, on an ongoing basis, the sen-
tencing commission shall investigate the existence of dis-
crimination or inequities in the sentencing and corrections
system across population groups, including groups defined
by race, ethnicity, and gender, and search for the means to
eliminate such discrimination or inequities). For a full back-
ground discussion, see Model Penal Code: Sentencing,
Report (2003), at 89-106 (available at “Projects Online” at
www.ali.org).
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Subsection (2)(b)(iii) is given operational expression in
§ 6A.07(3) (requiring sentencing commission to prepare
demographic projections whenever new sentencing laws or
guidelines are formally proposed). The requisite technology
for demographic forecasts exists today in many guideline
states, but nowhere are the predictable racial and ethnic
effects of new sentencing measures made a regular part of
lawmakers’ deliberations.

The original Code made no official statement on the
subject of race, ethnicity, and criminal punishment. Experi-
ence since 1962 suggests that this was an unfortunate omis-
sion. Without firm guidance in legislation —or in model leg-
islation —there are many built-in incentives for policymak-
ers to avoid this complex and politically explosive area of
concern.

k. Encouragement of intermediate sanctions. There has
long been agreement across the political spectrum that it is
desirable to encourage the use of intermediate sanctions in
appropriate circumstances. Major difficulties have been
encountered in successful implementation, however. Sub-
section (2)(b)(iv) states an objective that requires action
elsewhere in the Code, see §§ 6A.06 (Community Cor-
rections Strategy); 6B.02(6) (sentencing guidelines to
address the full menu of criminal sanctions); 6B.05 (Selec-
tion Among and Use of Sanctions) (to be drafted); Parts 111
and IV (provisions to be drafted on the organization and
administration of corrections, including community correc-
tions).

The term “intermediate sanctions” is used in subsec-
tion (2)(b)(iv) as defined in the criminal-justice policy liter-
ature. The term denotes those sanctions that are more inten-
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sive than traditional probation or parole yet less intrusive
than incarceration.

I. Correctional resource management. Subsection (2)
(b)(vi) states elementary principles of fiscal responsibility
that ought to be self-evident and uncontroversial —but are
followed in practice in very few American jurisdictions. One
reason the revised Code recommends a sentencing-com-
mission structure is the record of success that state sentenc-
ing commissions have had in bringing deliberate controls to
prison population growth and, in some states, the use of
intermediate sanctions. See Model Penal Code: Sentencing,
Report (2003) at 72-85.

A small number of commissions have deployed the
resource-management capability toward planned increases
in sentence severity —usually at the direction of the legisla-
ture in their jurisdiction. The United States Sentencing
Commission provides the best-known example of this delib-
erate policy choice. Among state commissions, the Penn-
sylvania Commission on Sentencing has, in most years since
its inception in 1982, likewise pursued the legislature’s
declared policy of prison growth.

Most state sentencing commissions, however, have not
followed high-prison-growth policies over their institution-
al lives. Sentencing commissions in Minnesota (since 1980),
Washington (since 1984), Delaware (since 1987), Oregon
(since 1989), North Carolina (since 1995), Virginia (since
1995), and Ohio (since 1997), have all produced multi-year
rates of prison growth slower than average rates of change
for state prison populations nationwide. An important tool
used by the commissions in these states has been the cor-
rectional-population forecasting model recommended in
§ 6A.07. The revised Code, emulating legislation in some
guideline states, and practice in others, instructs the com-
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mission to promulgate sentencing guidelines that may be
accommodated by existing or funded correctional resources
of state and local governments, see § 6B.02(9), Comment .

Subsection (2)(b)(vi) addresses not only the question of
the aggregate use of correctional resources, but also the
rational prioritization of their use. Most state sentencing
commissions, for example, have implemented policies of
longer prison terms for violent offenders that are offset by
reduced terms for nonviolent offenders (as compared against
sentencing patterns in the state’s pre-guidelines era). In a
number of jurisdictions, this reprioritization of the use of
prison resources has been effected while slowing or even
reversing preexisting trends of prison population growth.

m. Administration of sanctions. The purposes provision
of the original Code did not address prison and jail condi-
tions, or the subject of the humane administration of crimi-
nal sanctions in general, although specific provisions in
Parts IIT and IV of the 1962 Code spoke to those topics. The
first edition of the Code predated the wave of prison-condi-
tions litigation in the 1970s. It was written at a time when
incarcerated populations were roughly one-sixth of their
current totals, and before the increased use of private pris-
ons and the advent of “supermax” prisons. It is difficult to
conceive of a purposes provision drafted in the 21st century
that overlooks these subject matters, with U.S. incarcerated
populations now standing at more than two million individ-
uals. Subsection (2)(b)(vi) states the most important goals
for the conditions of confinement and the administration of
other sanctions.

n. Promotion of research. One priority of the revised
Code is to promote adequate research and data-collection
capabilities within the sentencing system of each jurisdic-
tion, and through partnerships among responsible state
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agencies, federal agencies, and other organizations. The 1962
Code spoke to these questions in general terms in original
§ 1.02(2)(g), which stated that one purpose of the “provi-
sions governing the sentencing and treatment of offenders”
was “to advance the use of generally accepted scientific
methods and knowledge in the sentencing and treatment of
offenders.” The new subsection (2)(b)(vii) retains the spirit
of the former provision, but employs more directive lan-
guage. Under the new subsection, sentencing policies and
practices are to be assessed for their effectiveness as mea-
sured against their purposes. Further, one focus of research
must be upon “the effects of criminal sanctions upon fami-
lies and communities.”

o. Transparency, accountability, and legitimacy of the
sentencing system. Subsection (2)(b)(viii) gives voice to
goals of transparency, accountability, and legitimacy that
were not explicitly mentioned in original § 1.02(2). Indeed,
values of transparency and accountability were not matters
of priority in any of the indeterminate sentencing systems of
mid-20th-century America, including the indeterminate
machinery of the 1962 Code. The most important sentenc-
ing decisions in such structures were made by judges, cor-
rectional officials, and parole boards, all subject to little reg-
ulation, burden of explanation, or review by higher author-
ities. Sentencing was a “black box” process of invisible acts
of discretion and power.

The revised Code works a substantial improvement
upon traditional American sentencing systems simply by
making the decisional processes of criminal punishment
open for inspection. This goal is achieved by creating a
structured environment for the exercise of sentencing dis-
cretion, which allows for reasoned explanation of outcomes
in particular cases. The goal is also furthered through in-
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creased reflexivity —new institutional mechanisms for regu-
lar monitoring of the system as a whole. The public is enti-
tled to information necessary to appraise the workings of
the system as a whole, as well as knowledge of the rationales
for decisions in particular cases.

The goal of enhanced legitimacy of the sentencing and
corrections system, “as perceived by all affected communi-
ties,” goes to the moral authority of the criminal law. Even
if a system of laws is built on morally sound precepts, and is
well designed to further utilitarian goals, it fails if it cannot
command the respect of those it governs. Subsection (2)
(b)(viii) posits that the goal of moral legitimacy must re-
spond not simply to majoritarian sentiment, but should be
sought within all communities affected by the sentencing
and corrections system.

p. States choosing an advisory guidelines system. The
revised Code recommends that states adopt a sentencing
system that incorporates a permanent sentencing commis-
sion, presumptive sentencing guidelines, and meaningful
appellate review of sentences. The drafters recognize, how-
ever, that many of the advantages of a reformed sentencing
system can be realized in a well-designed structure that sub-
stitutes advisory for presumptive guidelines, while retaining
a permanent sentencing commission and an authentic com-
mitment to the appellate oversight of punishment decisions.

Ten states and the District of Columbia had adopted
advisory guidelines systems as of March 2006, and it is like-
ly that experimentation with such structures will continue in
the future. In some jurisdictions, the adoption of presump-
tive guidelines has proven politically infeasible, while advi-
sory guidelines have met with approval. Following the
Supreme Court’s decisions in Blakely v. Washington, 124 S.
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Ct. 2531 (2004), and United States v. Booker, 125 S. Ct. 738
(2005), additional states may gravitate toward advisory
guidelines because Sixth Amendment requirements of jury
factfinding at sentencing do not apply to advisory systems,
cf. § 7.07B. The advisory federal guidelines system created
by the Court in Booker, if it achieves lasting success, may
serve as a high-visibility model for some states.

Nationwide, systems of advisory guidelines have had
important successes in some jurisdictions, and failures in oth-
ers. In some states, trial courts elect to follow the recommen-
dations of advisory guidelines frequently enough to mirror
the “compliance rates” of sentencing decisions in presump-
tive guidelines systems. In other states, advisory guidelines
have been given little weight by sentencing judges.

Where advisory guidelines are ineffectual, they pro-
vide no starting point for a principled decisional process for
individual sentencing decisions. Sentencing reverts to a
process of invisible and unregulated discretion. In addition,
systemwide policy is not transmitted into case-specific rul-
ings through such guidelines. Advisory guidelines, when dis-
regarded by the courts, allow individual judges to formulate
sentencing policy one case at a time, with no meaningful
coordination across the jurisdiction.

Advisory guidelines have not failed invariably. In at
least two states, advisory guidelines have been well-regard-
ed by sentencing judges, and have been used effectively as a
tool to regulate the use of correctional resources, including
the number of prison bed spaces and the demand for com-
munity sanctions. Surveying all states that have employed
advisory guidelines, however, the record of success is mixed.
Only about half of the advisory guidelines states have suc-
ceeded in imposing deliberate controls upon prison popula-
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tion growth. Nearly all of the state guidelines systems with
pronounced rates of prison growth (far above national aver-
age rates of growth) are advisory guidelines systems.

No state with an advisory sentencing-guidelines system
has succeeded in generating a practice of meaningful appel-
late review of the substance of sentencing decisions. To date,
appellate sentence review has been a feature only of pre-
sumptive systems. Any advisory structure endorsed by the
Model Penal Code must seek to bolster the institution of
appellate review of punishment decisions within such a
framework.

Recognizing that adoption of a presumptive guidelines
system will not be feasible in all jurisdictions, the revised
Code seeks to assist states that elect to use an advisory sys-
tem, and help them design the best system possible. The
drafters of the Code have studied American sentencing law
over the past two decades in search of the conditions for
success among those advisory guidelines systems that have
earned credibility with judges, and have contributed to
important systemwide goals of principled decisionmaking,
policy transmission, and resource management.

The Code will contain a running series of Comments
addressed specifically to states that elect to adopt an advi-
sory guidelines system, or states that merely desire to study
a detailed roadmap of such a program in order to consider
the alternatives of a presumptive versus an advisory system.
Section 1.02(2), Comments p and g, are the first in this
series. Others in the series are §§ 6B.01, Comment b, 6B.02,
Comment k, 6B.03, Comment g, 6B.04, Comment f, 6B.07,
Comment g, 6B.08, Comment 4, 6B.10, Comment e, 7.XX,
Comment i, and 7.Z7, Comment /. Black-letter amend-
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ments to the proposed Code, necessary to institute an advi-
sory guidelines approach, are collected in Appendix A at
the end of this document.

q. Recommended revisions of § 1.02(2) for an advisory
system. States opting to employ advisory rather than pre-
sumptive sentencing guidelines should consider the follow-
ing amendments to §§ 1.02(2)(b)(i) and (ii):

(2) The general purposes of the provisions on
sentencing are: ...

(b) in matters affecting the administra-
tion of the sentencing system:

(i) to preserve judicial discretion to
individualize sentences within a frame-
work of law-recommended penalties;

(ii) to preduee-encourage sentences
that are uniform in their reasoned pursuit

of the purposes in subsection (a);....

The alteration in subsection (2)(b)(i) signals that, under an
advisory guidelines system, judicial discretion within statu-
tory boundaries is not constrained by guidelines with force
of law, but is exercised in light of advisory recommendations
promulgated by the sentencing commission. The amend-
ment to subsection (2)(b)(ii) retreats from the statement
that the sentencing system is designed to “produce” uniform
sentences. This is a fair statement when presumptive guide-
lines are employed. With advisory guidelines, it is more
accurate to say that the system “encourages” uniformity in
sentencing.
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ARTICLE 6A. AUTHORITY
OF THE SENTENCING COMMISSION

§ 6A.01. Establishment and Purposes of Sentencing Com-
mission.

(1) There is hereby established a permanent
sentencing commission as an independent agency
of state government.

(2) The sentencing commission shall:

(a) develop sentencing guidelines as
provided in Article 6B;

(b) collaborate over time with the trial
and appellate courts in the development of a
common law of sentencing within the legisla-
tive framework;

(c¢) provide a nonpartisan forum for
statewide policy development, information
development, research, and planning con-
cerning criminal sentences and their effects;

(d) assemble and draw upon sources of
knowledge, experience, and community val-
ues from all sectors of the criminal-justice
system, from the public at large, and from
other jurisdictions;

(e) perform its work and provide expla-
nations for its actions consistent with the pur-
poses of the sentencing system in § 1.02(2);
and

(f) ensure that all these efforts take
place on a permanent and ongoing basis, with
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the expectation that the sentencing system
must strive continually to evaluate itself,
evolve, and improve.

Comment:

a. Scope. Section 6A.01 recommends to all American
jurisdictions that they establish a permanent sentencing
commission, as described in Article 6A, as an essential
agency of the criminal-justice system. Article 6A presents a
flexible series of recommendations that individual states
should carry out in ways best tailored to their governmental
structures, available resources, and local needs. Article 6A is
an exercise in “model” legislation in the sense that it sets
forth workable illustrations of the architecture and detailed
construction of a sentencing commission. The drafters envi-
sion creative adaptation of Article 6A by state legislatures.

The Article is built upon the experience of the roughly
two dozen American jurisdictions that have chartered sen-
tencing commissions, including some states with commis-
sions that have enjoyed decades of operation, and some
states with commissions that failed in their work or were
discontinued after a short lifespan. Article 6A selects fea-
tures of commission design that have been associated with
successful operation over extended periods of time, and
avoids features that have proven troublesome, self-defeat-
ing, or even fatal to some sentencing agencies.

Sentencing commissions—or equivalent agencies—
may be constituted in many different forms. Their institu-
tional trappings do not matter as much as their ability to
perform the core functions outlined broadly in § 6A.01, and
addressed in greater detail throughout Article 6A. It mat-
ters little, for example, whether the terminology “sentencing
commission,” or related terms such as “sentencing guide-
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lines,” are used in all jurisdictions. These word choices
appear throughout the black letter of the Code revision
only because it is necessary to adopt a consistent lexicon for
model statutory drafting. Some U.S. jurisdictions, and the
American Bar Association in its Criminal Justice Standards
for Sentencing, have employed alternative verbal formulas.
More importantly, they have envisioned a host of institu-
tional forms to discharge the functions of lawmaking, mon-
itoring, research, consensus-building, and education
assigned in this Article to a “sentencing commission.”

b. A permanent commission. Subsection (1) begins with
the premise that a sentencing commission or equivalent
agency should be chartered in each jurisdiction as a perma-
nent agency. The suggestion was first made by Marvin
Frankel in his influential book, CRIMINAL SENTENCES: LAwW
WitHouT ORDER 118-124 (New York: Hill & Wang, 1973). In
support of his recommendation that the commission be per-
manent, Frankel wrote, “There must be recognition that the
subject [of appropriate punishments] will never be defini-
tively ‘closed,” that the process is a continuous cycle of
exploration and experimental change.” Id. at 118-119.
Subsections (1) and (2)(f) endorse Frankel’s view of the
centrality of ongoing reflexivity and evolution in sentencing
policy—a view that has only been strengthened in light of
the three decades of experience since Frankel’s writing. His
vision of a permanent sentencing commission has been
effected in more than a dozen states and the federal system,
and is the cornerstone of the American Bar Association’s
Criminal Justice Standards for Sentencing, Third Edition
(1994).

A number of states have elected to create temporary
sentencing commissions, or have abolished standing com-
missions at some point after the commission’s guidelines
have taken effect. As a result, the monitoring, research,
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planning, consensus-building, and lawmaking functions nor-
mally entrusted to a commission are performed by no one
on a continuing basis. Discontinuation guarantees that the
commission’s work product will become obsolete over time,
and no institutional memory will inform ongoing changes to
the sentencing structure. All longstanding commissions
have found that the environment in which sentencing poli-
cy is made is constantly in flux. Crime rates change, as do
the politics of punishment, the availability of resources, and
the feedback from various sources on how well the sen-
tencing system is working. Most permanent commissions
have found it desirable to make substantial changes in their
guidelines, or have over time reached into new areas of
emerging concern, such as sentence-revocation practices or
offender risk assessments. If there is a need for the expertise
of a sentencing agency in the first instance, that need does
not dissipate once the agency has completed a single set of
studies or guidelines.

c¢. Location in government. Subsection (1) provides that
the commission should be “an independent agency of state
government,” but does not specify any particular location in
government that the commission should occupy. A sentenc-
ing commission may reside in the judicial, legislative, or
executive branch, or may be defined as an administrative
agency without clear assignment to any one branch. Con-
temporary practices across American jurisdictions vary, and
each state must consult its own constitutional structure in
deciding how best to define the commission’s identity.
Regardless of formal designation in one branch or another,
however, the commission’s functional attributes should be
preserved. Important concepts here are that the agency be
independent, nonpartisan, broadly representative of the
criminal-justice system and the public, and have a strong
contingent of members from the state courts, see § 6A.02.
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d. The need for a “purposes-of-commission” provision.
Most jurisdictions that have created permanent sentencing
commissions have no statutory provision equivalent to sub-
section (2), laying out the commission’s basic purposes,
although many commissions have composed their own
statements of purpose drawn from disparate statutory
sources. Subsection (2) recommends that legislatures adopt
a purposes-of-commission provision for three reasons.

First, one function of a criminal code is education, and
many readers of the Penal Code will have little breadth of
knowledge about sentencing commissions, particularly
commissions as they have existed in the states (as opposed
to the famous but often vilified federal commission). Even
persons newly appointed to a sentencing commission, most
of whom have had great experience in the criminal-justice
system, may lack a firm sense of institutional mission.
Useful foundational ideas are transmitted in subsection (2).

Second, sentencing commissions nationwide have var-
ied enormously in their powers, duties, and the roles they
have assumed vis-a-vis other actors in the system. It will not
suffice for the revised Code to hold out generically that “a
sentencing commission is a good idea” —any such policy
recommendation must make clear what kind of commission
the Institute has endorsed.

Finally, to the extent that the work product of a sen-
tencing commission is or might be reviewable by other
agencies of government, including the courts, see § 7.YY, a
legislative declaration of purpose helps set parameters for
the commission’s authority.

e. Guideline development. First among the commis-
sion’s purposes is its responsibility to develop guidelines, as
recognized in subsection (2)(a). This is perhaps the commis-
sion’s primary function, although the quality of a commis-
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sion’s guidelines depends on how well it carries out its other
basic functions. There is thus a close interaction between
subsection (2)(a) and the remaining subsections (2)(b)

through (2)(f).

The revised Code does not endorse any and all forms
of sentencing guidelines, but only those that allow consider-
able latitude for judicial discretion and the development of
a common law of sentencing through developing case law in
the trial and appellate courts. Further, the content of the
guidelines, and ongoing projections of their impacts, should
be informed by high-quality data and research prepared by
the commission in an objective, nonpartisan manner. Policy
decisions reflected in the guidelines should be made with
the input of knowledgeable persons with varied experience
from across the criminal-justice system and the broader life
of the community, and should be taken with awareness of
any similar policy initiatives in other jurisdictions. The
guidelines should rest explicitly upon the underlying goals
of the sentencing and corrections system. They should
always be considered a work-in-progress, to be amended
and improved over time as the commission oversees and
evaluates the guidelines’ performance in light of their pur-
poses.

Subsection (2)(a) concludes with a cross-reference to
Article 6B, in which the revised Code speaks in detail to the
vision of sentencing guidelines endorsed by the Institute.

f. Collaboration with, not domination of, judicial
branch. The revised Code takes pains to avoid the creation
of a sentencing commission with authority to eliminate,
override, or ignore the discretionary input of sentencing
courts and the appellate bench. The problem of a hegemon-
ic commission has not arisen in any state guidelines juris-
diction, but it has sometimes been a central —perhaps the
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central —area of difficulty in the federal system. Subsection
(2)(b) states that a commission should view its relationship
with the judiciary as one of collaboration and shared re-
sponsibility. Ideally, the commission’s guidelines can pro-
vide an overall framework, and starting points for analysis,
from which the courts may develop a common law of sen-
tencing sensitive to the variations of individual cases. The
aspiration stated in this subsection is reinforced elsewhere
in the revised Code, see §§ 1.02(2)(b)(i) (one general pur-
pose of sentencing and corrections system is “to preserve
judicial discretion to individualize sentences within a frame-
work of law”); 6B.02(7) (limiting legal effect of commission-
created guidelines to “presumptive force”); 7.XX (“Judicial
Authority to Individualize Sentences”).

g Nonpartisan forum. Sentencing commissions’ sub-
stantive achievements, and sometimes their very political
survival, have depended in large degree on their reputation
for nonpartisanship. The data, research, and projections as-
sembled by a commission increase in value with the com-
mission’s credibility and track record of objective reporting.
When translating policy into presumptive guidelines, a com-
mission’s work product is better respected, and meets less
resistance in the field, if there are no suspicions that the
commission has been captured by one political viewpoint.
The reputational capital of a sentencing commission is an
asset that increases over time if the commission consistent-
ly works to uphold the aspiration stated in subsection (2)(c).
Conversely, a commission that acts, or is perceived to act, as
an ideological entity sacrifices its strongest claim to legiti-
macy. Ideally, a commission should be seen as an advocate
only for one position: that systemwide choices about sen-
tencing law and policy should be informed by the best avail-
able information.
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A related provision is Alternative § 6A.02(6) (“Com-
mission members should be selected for their wisdom,
knowledge, and experience and their ability to adopt a sys-
temwide policymaking orientation. Members should not
function as advocates of discrete segments of the criminal-
justice system”).

h. Roundtable function. Subsection (2)(d) highlights
what might be called the “roundtable function,” accom-
plished by the commission’s bringing together of many
knowledgeable and responsible stakeholders from
throughout the criminal-justice system and from the public
at large. In most states, there are few forums of any kind
that regularly assemble judges, prosecutors, defense
lawyers, corrections officials, crime victims, and other rep-
resentatives of the public in the same room. Many of these
stakeholders regularly “do battle” with one another, and
opportunities for consensus-building on important policy
issues are in scarce supply. Anecdotally, the success of many
sentencing commissions at the state level has been due in
important part to the group dynamics among carefully
selected commissioners who, although they come from dif-
ferent walks of life, find that they share many common
goals in the quest to improve statewide policy.

Subsection (2)(d) directs attention to the experience of
other jurisdictions as sources of knowledge, experience, and
value determinations that may be relevant to the commis-
sion’s work. See also §§ 6A.03(1)(c) (executive director’s
job description includes “maintenance of contacts with . . .
sentencing commissions in other jurisdictions”); 6A.04(3)
(b) (start-up commission should “study the experiences of
other jurisdictions with sentencing commissions and guide-
lines”); 6A.05(3)(c) (commission should “remain informed
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of the experiences of sentencing commissions and guide-
lines in other jurisdictions”). Wherever these recommenda-
tions appear, they are meant to endorse the practice of
numerous existing state sentencing commissions, which
have made comprehensive study of sentencing reforms
elsewhere in the nation when propounding or revising their
own guidelines. These provisions are also meant to push
commissions away from the early practice of the United
States Sentencing Commission, which was much-criticized
in its beginning years for its failure to borrow from the
experiences of preexisting state commissions and, indeed,
for its failure adequately to investigate those experiences.

i. Consistency with purposes of sentencing and correc-
tion. The revised Code elevates the operational importance
of § 1.02(2) (general purposes of the sentencing system) in
comparison with the 1962 Code. See § 1.02(2), Comment a.
Subsection (2)(e) admonishes the commission that the cre-
ation of guidelines, and indeed the performance of all of the
commission’s tasks, must be done in light of fundamental
societal purposes identified by the legislature. The commis-
sion’s explanations for its actions must be framed in terms
of the same goals.

J. Continual self-evaluation and improvement. Sub-
section (2)(f) interlocks with the injunction in subsection (1)
that the commission should be a permanent agency. Sub-
section (2)(f) defines the functions that justify and make nec-
essary the ongoing life of a commission. These include sys-
temic assessment, critical self-evaluation, and periodic adjust-
ment of the guidelines so that the sentencing system may
adapt to changing conditions and improve itself over time.
Subsection (2)(f) explicitly recognizes, and seeks to commu-
nicate to the members and staff of a commission, that the law
and policy of criminal punishment are never closed subjects.
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The revised Code does not lock into place any one structure
of sentencing guidelines, or any one template for a commis-
sion’s overall activities. Instead, the Code brings into exis-
tence an agency of qualified persons to help drive a process
of ongoing knowledge development, consensus-building, in-
novation, self-awareness, and self-correction.

§ 6A.02. Membership of Sentencing Commission.

(1) The members of the sentencing commis-
sion shall include:

(a) [three] members from the state’s
judicial branch;

(b) [two] members from the state legis-
lature;

(c¢) the director of correction;
(d) [one] district attorneys;
(e) [one] criminal defense attorney;

(f) [one] official responsible for the pro-
vision of probation or parole services;

(g) one academic with experience in
criminal-justice research; and

(h) [one] member of the public.

(2) One of the [judicial] members of the
commission shall serve as chair of the commission.

(3) All members of the commission shall
serve terms of [four] years, except that one-half of
the initial members shall serve [two-year] terms.

48



Art. 6A. Authority of Sentencing Commission § 6A.02

Alternative § 6A.02. Membership of Sentencing Commis-
sion.

(1) The members of the sentencing commis-
sion shall include:

(a) the chief justice of the supreme court
or another justice of the supreme court [des-
ignated by the chief justice];

[(b) one judge of the court of appeals
appointed by the chief justice of the supreme
court;]

(c) [three] trial-court judges [appointed
by the chief justice of the supreme court];

(d) [four] members of the state legisla-
ture [, one of whom shall be appointed by the
majority leader of the state senate, one of
whom shall be appointed by the minority
leader of the state senate, one of whom shall
be appointed by the speaker of the house of
representatives, and one of whom shall be
appointed by the minority leader of the
house of representatives];

(e) the director of correction or another
representative of the department of correc-
tion [designated by the director];

(3) The sentencing commission shall also
include the following members [, to be appointed
by the governor]:

(a) [two] district attorneys;

(b) [two] practicing members of the
criminal defense bar [including at least one
public defender];
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(c) [one] official responsible for the pro-
vision of probation services;

(d) [one] official responsible for the pro-
vision of parole and prisoner reentry services;

(e) one chief of police;

(f) [one representative of local govern-
ment];

(g) one academic with experience in
criminal-justice research;

(h) [three] members of the public [, one
of whom shall be a victim of a crime defined
as a felony, and one of whom shall be a reha-
bilitated ex-inmate of a prison in the state].

(4) One of the [judicial] members of the
commission shall [be designated by the governor
to] serve as chair of the commission.

(5) All members of the commission shall
serve terms of [four] years, except that one-half of
the initial members shall serve [two-year] terms.
Members may serve successive terms without lim-
itation.

(6) Commission members should be selected
for their wisdom, knowledge, and experience and
their ability to adopt a systemwide policymaking
orientation. Members should not function as
advocates of discrete segments of the criminal-jus-
tice system.

(7) Commission members shall receive no
salary for their service, but shall be reimbursed for
expenses incurred in their work for the commis-
sion.
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(8) Authorities empowered to make appoint-
ments to the commission should attend to the
racial, ethnic, and gender diversity of the commis-
sion’s membership, and should ensure representa-
tion on the commission from different geographic
areas of the state.

(9) The commission shall have the power to
form advisory committees, including persons who
are not members of the commission, to assist the
commission in its deliberations.

Comment:

a. Scope. Alternative versions of § 6A.02 are presented
to emphasize that the revised Code does not seek to dictate
what the precise membership of a sentencing commission
should be, or how its members should be chosen. No one
formula for a commission’s composition has proven superi-
or to all others in past decades of experience—and yet
model legislation must give a useful starting point to the
drafters of future sentencing codes. The alternative provi-
sions here supply workable illustrations for state legislators.
Individual jurisdictions are encouraged to adapt these tem-
plates to fit their own circumstances.

Two basic skeletons are given in black letter. The first
version of § 6A.02 describes an agency loosely modeled on
the Minnesota sentencing commission, which has operated
with fewer than a dozen members. The alternative version
takes inspiration from North Carolina and Ohio, which now
work with commissions of more than 30 members.

In addition, the first version of § 6A.02 is as stream-
lined as possible. It omits much of the detail presented in
subsections (4) through (9) of the alternative version. The
two iterations are not meant to present stark contrasts of
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legislative choice, but are bookends of possibility. Leg-
islators are invited to pick and choose from the terms of
both provisions.

Liberal use of bracketed language in both alternative
versions of § 6A.02 highlights that there is no magic in the
specific numbers given in black letter, and signals that the
best methods for selection of members may vary from state
to state.

b. Roster of membership. The success of sentencing
reforms in individual jurisdictions often turns on the lead-
ership abilities of a handful of public officials. The ambitious
project of systemwide change requires the energy, creativi-
ty, and commitment of persons who are widely respected,
who have devoted the time required to master the compar-
ative advantages of different sentencing-system designs,
who are effective communicators, and who understand the
priorities and concerns of the many actors working in the
pre-reform system. Such leadership is perhaps most needed
in the legislature and judiciary. It must also be fostered with-
in the commission itself, through the careful selection of
commissioners and the executive director of the commis-
sion’s staff, see § 6A.03(1). Each commission member cho-
sen under the alternative provisions of § 6A.02 should be
seen as a potential statewide leader in the enterprise of sen-
tencing reform, and as a spokesperson to important con-
stituencies within the criminal-justice system and the gener-
al public.

It is desirable that a critical mass of experienced judges
from the trial and appellate benches serve on the commis-
sion. One underlying philosophy of the revised Code is that
sentencing is, at its core, a judicial function. Judges— particu-
larly trial judges—bring essential experience to commission
deliberations. Judges are also the most important officials in
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the administration of sentencing guidelines, and judicial
resistance to the form or substance of guidelines can be dis-
ruptive to the operation of the system as a whole. Heavy
judicial involvement in the promulgation of guidelines and
guideline amendments can head off later problems.

In addition, § 6A.05(5)(d) instructs the commission
over time to “study the need for revisions to guidelines to
better comport with judicial sentencing practices and appel-
late case law.” The presence of an adequate number of
judges on the commission will help ensure that this legisla-
tive directive is heeded.

Section 6A.02(1)(a) recommends that the commission
include “[three] members from the state’s judicial branch.”
The bracketed recommendation would make the judicial
members the largest single contingent on the commission,
and deliberately so—for the reasons stated above. But there
1s no reason why a state could not opt to have four or five
judicial members, or somewhat more, in order to recruit
depth of experience and wide representation from the trial
and appellate courts. Alternative § 6A.02(1)(a) through (c),
for instance, would result in five judicial members (again in
bracketed recommendations).

With a similar attitude of flexibility, subsection (1)(a) of
the first iteration of § 6A.02 suggests no method of selection
of the commission’s judicial members. A state that wishes to
adopt the provision will be called upon to specify an appoint-
ment mechanism. In contrast, Alternative § 6A.02(1)(a)
through (c) recommend that appointments of judicial mem-
bers should rest with the chief justice of the supreme court.
Even here, however, the appointment authority is suggested
in bracketed language. Some jurisdictions might prefer the
mechanism of gubernatorial appointments, or an alternative
selection process within the judiciary itself. State-specific
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judgments on this score may vary with the size of a court sys-
tem, its number of levels, whether judges are elected or
appointed, and other factors. The revised Code does not
attempt to anticipate the best procedures for all systems.

Many sentencing commissions operate with no mem-
bers from the legislature, or include legislators only as non-
voting members. The desirability of § 6A.02(1)(b) (commis-
sion should include “[two] members from the state legisla-
ture”) and Alternative § 6A.02(1)(d) (“[four]” voting mem-
bers from the state house and senate) should be open for
discussion in each state. Over the long haul, the success and
even the survival of a sentencing commission can depend
upon its good working relationship with the state legisla-
ture, and upon respect and understanding among state law-
makers of the work performed by the commission.

Aside from prudential concerns, some states may
encounter constitutional difficulty in including legislators as
voting members if the commission is located in the judicial
branch of government. (This could be reason enough to
avoid the placement of the commission in the judicial
branch in such a state.) The current draft opts to include a
group of legislators, balanced across party lines, on the the-
ory that the commission needs to have close communica-
tions with lawmakers and a realistic view of how commis-
sion recommendations will fare in the legislative process.
Commissioners from the state house and senate can also be
influential advocates of the commission’s proposals once
they go forward. Even in states that opt not to include leg-
islative members on the sentencing commission, these
underlying issues need to be highlighted, and addressed
through other means.
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Section 6A.02(1)(b) sets forth no mechanism for selec-
tion of legislative members. Alternative § 6A.02(1)(d), in
bracketed language, suggests an appointment process, bor-
rowed from the Kansas statute, that achieves balanced rep-
resentation from majority and minority parties. (The brack-
eted provision would of course not be appropriate in a state
with a unicameral legislature.) One drafting alternative for
this subsection would be to specify that the chairs and rank-
ing minority members of the judiciary committees in both
state legislative chambers should automatically be designat-
ed as sentencing-commission members. If the judiciary com-
mittees are not formally linked to the sentencing commis-
sion, it nonetheless remains essential for the commission to
forge and maintain regular ties with the leadership of these
committees.

The remaining rosters of the commission’s member-
ship, as set out in both versions of § 6A.02, seek to achieve
balanced representation from those sectors of the criminal-
justice system most intimately concerned with sentencing
law and policy, and from the public at large.

The Director of Corrections, or a qualified designee,
contributes to a sentencing commission invaluable knowl-
edge and experience about the conditions of imprisonment,
the personal histories of inmates and ex-inmates, program
availability and development, the process of release plan-
ning, the transitional difficulties of prisoner reentry and
postrelease supervision, and the overarching problems of
correctional management with limited resources and (of-
ten) expanding demand. Section 6A.02(1)(c) and Alter-
native § 6A.02(1)(e) both treat such input as requisite to the
life of a commission. Representation from the Department
of Corrections, and the full cooperation of that agency, will
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be especially important to the commission’s performance of
such tasks as the preparation of impact projections when
new sentencing laws or guidelines are proposed, see
§ 6A.07, and the collection of periodic surveys of the cor-
rectional populations of the state, see § 6A.05(2)(d).

Both versions of § 6A.02 also provide for equally bal-
anced representation from the ranks of prosecutors and
defense counsel in the state. The streamlined commission
would include at least one member from each side of the
adversarial aisle. The larger commission would include at
least two. Of paramount importance is that neither side be
given precedence over the other in the membership roster.
Commissions that appear slanted toward either the govern-
ment or defense viewpoint are likely to encounter strong
political backlash. The ideal —not easily obtainable—of an
agency that enjoys a solid reputation for nonpartisanship,
see § 6A.01(2)(c), will be placed in imminent danger if this
principle of equipoise is ignored.

As before, the short-form provisions of § 6A.02(1)(d)
and (e) recommend no specific appointment process for
government and defense attorneys, while Alternative
§ 6A.02(3)(a) and (b) come under a heading of gubernato-
rial appointments—but only as a bracketed suggestion. The
best method of selection of members of the bar is anticipat-
ed to vary widely across jurisdictions, and so the revised
Code offers no firm recommendation to all states. The goal
of the selection process is to yield commission members
with depth of experience, leadership status, and statewide
credibility in their respective fields. They should also be per-
sons who may be expected to adopt the “systemwide poli-
cymaking orientation” described in Alternative § 6A.02(6).

It will be important for prosecutorial members to serve
as ambassadors to prosecutors throughout the state on
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behalf of the commission and its work. A state’s selection
process should be tailored to produce appointments that
match these demanding criteria. The governor’s office may
be well positioned to discharge the task, as suggested in
Alternative § 6A.02(3)(a), but individual states might ex-
plore other options. It may be desirable in some jurisdic-
tions, for example, to empower the statewide district-attor-
neys association to elect or designate commission members.
If more than one prosecutor is to serve on the commission,
legislation may require that selections be made from differ-
ent geographic regions of the state.

Similar principles apply to appointments of defense
lawyers to the commission. The qualities that matter most
are experience, statewide recognition, credibility within the
defense bar, and the ability to adopt a systemwide perspec-
tive on difficult policy issues. The selection mechanism
enacted by a state legislature should be the one best calcu-
lated to produce commission members who answer that
description. In some states, the approach of gubernatorial
appointment suggested (only in brackets) in Alternative
§ 6A.02(3)(b) will work well. In other jurisdictions, a state-
wide defenders association or a public-defender agency
might be ceded power to designate or elect one or more
commission members. The organization and composition of
defense bars across the states vary so widely that model leg-
islation cannot at once speak to all circumstances.

Both versions of § 6A.02 suggest the inclusion of at
least one official responsible for the provision of probation
or parole services. The revised Code recommends that sen-
tencing guidelines should address the full range of commu-
nity sanctions, and may usefully extend to some aspects of
prison-release decisions, the conditions of postrelease and
reentry supervision, and the appropriate consequences of
sentence violations. See Article 6B. In all of these tasks, the
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commission will benefit from input from persons with depth
of experience in community-based programming. Among
the many subjects comprehended in sentencing-reform ini-
tiatives, the encouragement of intermediate punishments
and adequate postrelease services has developed the most
unevenly across jurisdictions. Thorny issues of state and
local governmental responsibilities exacerbate problems of
overwhelming demand for programs sustained by inade-
quate resources. The problems of allocation of support
among many competing state and private providers, and
adequate monitoring and evaluation to ensure that money
is well spent, are as formidable as they are important. Suc-
cessful innovations in community sanctions require consid-
erable sophistication in design, but also widespread “buy-
in” from officials in the service fields that must implement
reforms. Commission members chosen from probation or
parole offices, however they are selected, should be persons
with depth of knowledge and personal prominence among
their professional constituencies.

Both versions of § 6A.02 recommend that “one aca-
demic with experience in criminal-justice research” be
included among the commission’s members. Although the
number of standing commissions with a dedicated academ-
ic member is small, those jurisdictions that have worked
with such a requirement view it as a necessity. Prominent
among the commission’s start-up and ongoing responsibili-
ties are the development of information systems about sen-
tencing, the consumption and sometimes generation of orig-
inal research about the effects of sentencing laws, the trans-
lation of research findings into sentencing guidelines and
policy recommendations to the legislature, and the regular
production of impact projections when new sentencing laws
and guidelines come under consideration. See §§ 6A.04 and
6A.05. A qualified academic commissioner provides crimi-
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nal-justice research expertise that otherwise might be miss-
ing entirely from the membership. The academic member
can be expected to assist in the formulation of the staff’s
research agenda, and help guide the recruitment and hiring
of a high-quality research director and staff.

Both versions of § 6A.02 suggest that at least one mem-
ber of the public be included in the membership roster.
Alternative § 6A.02(3)(h), for jurisdictions that prefer a large
commission, suggests approximately three public members,
with bracketed recommendations that one should be a crime
victim and one should be a rehabilitated ex-inmate of a
prison within the state. Public members add appreciably to
the breadth of perspective found on a commission’s rolls, and
can aid other members in the task of reflecting the values of
the broader community in all of the commission’s work.

Although all commission members have the duty to
deliberate upon and reflect community values to the best of
their ability, these efforts would not be complete without
direct representation of the general public among the voting
commissioners. Questions of justice in punishment, fairness
in process, and proportionality among penalties cannot be
resolved by data and research alone. When crafting guide-
lines, a commission is regularly called upon to make moral
judgments as to the penalty framework for the system as a
whole, and specific recommended penalties within that
framework. The successful operation of the sentencing sys-
tem requires that the guidelines earn and carry the weight of
moral legitimacy. See § 1.02(2)(b)(viii). Public commission
members are essential to realization of this goal.

The opportunities for public input into the shape and
evolution of sentencing guidelines should not be limited to
the contributions of formal commissioners. Alternative
§ 6A.02(9) invites commissions to form advisory commit-
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tees, including members from outside the commission, to
broaden the sources of information and insight available to
the commission. Even without explicit authorization, a wise
commission will make use of this device to reach out to
important constituencies across the state, including individ-
uals or groups who cannot feasibly be represented by one or
several public-member commissioners.

Further, § 6B.02(10) directs the commission to comply
with the state’s administrative-procedure act (however de-
nominated) when promulgating guidelines or amended
guidelines. At a minimum, this will guarantee that public
notice and opportunity for comment are routine features of
the guideline-drafting cycle. It is in a commission’s self-in-
terest to ensure that these processes are observed in a
meaningful fashion, and are not merely perfunctory. The
best foundations for the success of a sentencing commission
and a guidelines structure are public awareness and satis-
faction.

For the most part, the expanded roster of commission-
ers in Alternative § 6A.02 is filled out through the inclusion
of multiple members in each of the categories discussed
above. The alternative provision also includes two cate-
gories of commissioners not found in the shorter-form pro-
vision of § 6A.02: one chief of police and one representative
of local government. A law-enforcement perspective is oth-
erwise missing on the commission. Although the police are
not linked to the sentencing process as directly as other offi-
cial members, they deal regularly with probationers and
prison releasees, and collaborate in an increasing number of
jurisdictions with community corrections officials. Reform
initiatives such as community policing and community sen-
tencing share philosophical underpinnings and encounter
many of the same operational realities. The pragmatic view-
point of a police chief can add meaningfully to the perspec-
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tives supplied by probation or parole officials on problem-
solving in the field.

The addition of a representative of local government
to the sentencing commission furthers the policy goal that
the use of effective intermediate punishments at the com-
munity level should be increased and encouraged, see
§ 1.02(2)(b)(iv). In nearly every state, the Department of
Corrections subsists on appropriations from the state treas-
ury, while most intermediate punishments are organized
and funded by local governments. Thus, apparently straight-
forward efforts to divert prison-bound offenders to com-
munity programs can encounter compound problems of
intergovernmental authorities, incentives, shortfalls in
resources, and barriers to the equitable distribution of costs.
A sentencing commission with realistic ambitions to untan-
gle these difficulties must be cognizant of the concerns of
local government officials. This may be achieved through
local government representation on the commission’s
standing membership as recommended in Alternative
§ 6A.02(3)(f), through the use of advisory committees that
include local government officials, as recommended in
Alternative § 6A.02(9), or both.

c. Selection of chair. Section 6A.02(2) and Alternative
§ 6A.02(4) both incorporate a bracketed recommendation
that the chair of the sentencing commission be selected
from among the judicial members, without insisting that all
jurisdictions adopt this as a strict requirement. A judicial
chairperson helps effectuate the revised Code’s philosophy
that the judicial branch should occupy the centermost posi-
tion in a well-designed sentencing structure. The chair may
also serve as a uniquely effective emissary to judges
statewide, to help increase judicial understanding and
acceptance of the guidelines, and to assure judges that the
commission is alert to their feedback and concerns.
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The past decades of sentencing-commission history
in a variety of states have yielded several examples of out-
standing chairpersons who have come from walks of pro-
fessional life other than the judiciary. As a result, both
versions of § 6A.02 invite the separate states to reach
their own best judgment concerning the mandate of a
judicial chairperson.

The chair is appointed by the executive in a plurality
of jurisdictions with sentencing commissions, and this
method of designation is suggested in bracketed language
in Alternative § 6A.02(4). No specific recommendation is
given in the short-form provision. If not a gubernatorial
appointment, a chairperson may be appointed by the
chief justice of the supreme court, selected by the com-
mission membership, or designated through other appro-
priate means.

d. Terms of service. Both versions of § 6A.02 provide
for staggered terms of service by commission members.
Among the founding members, half should be appointed
for abbreviated terms, so that in the future the member-
ship will never turn over completely in a single season.
The black letter in both versions of the provision suggests,
in brackets, that the full term of service should be four
years. A somewhat longer or somewhat shorter term
could serve equally well. The goal of the provision is to
define a period of service that is long enough for mem-
bers to become immersed in the relevant issues, and to
facilitate continuity and institutional memory, but not so
long as to make the assignment overly burdensome to the
average member. For the occasional commissioner whose
level of personal commitment extends for a longer peri-
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od, Alternative § 6A.02(5) states that “[m]embers may
serve successive terms without limitation.”

e. Members’ systemwide orientation. Alternative
§ 6A.02(6) articulates criteria for the selection of com-
mission members that may be commended to appoint-
ment authorities, whether or not these criteria are for-
mally codified. Perhaps the most important ideal is that
the commission function as a nonpartisan and collegial
body, in which members leave behind their job descrip-
tions and role biases to take a common interest in the
operation of the punishment system as a whole. There is
no way to guarantee that a commission’s group personal-
ity will coalesce in this way or that all members will leave
their advocacy hats at the commission’s door. Alternative
§ 6A.02(6) promotes realization of the ideal by stating it
both as a guide to appointing authorities, and as an aspi-
ration addressed to those chosen to serve as sentencing
cOmmissioners.

f. Reimbursement. Alternative § 6A.02(7) states a
preference that commission members should receive no
salary for their service, but may be reimbursed for out-of-
pocket expenses incurred in their work for the commis-
sion. The experience in most states has been that commis-
sion members give high-quality public service without
compensation, and a commission’s reputation for neutral-
ity is enhanced when commission members are not per-
ceived to have vested interests in their offices. Given also
that state sentencing-commission budgets are typically
strained to support necessary operations, it is wise to pre-
serve available resources.
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As with most of § 6A.02 (both versions), the recom-
mendation in Alternative 6A.02(7) is not intended to be
written in stone. It adopts the successful practice of a
number of state sentencing commissions, but is not meant
to foreclose experimentation. If a state legislature were to
conclude, for example, that better or longer service might
be had from commissioners who received a stipend or
salary, this arrangement would not offend the spirit of
adaptability that permeates all of § 6A.02.

g. Diversity of commission’s membership. Part of the
mission of a sentencing commission is to enhance the
legitimacy of the punishment system as perceived by all
affected communities in the jurisdiction, see § 1.02(2)(b)
(viii). This aspiration is especially important with respect to
minority groups who often suffer disproportionately from
crime victimization and the human costs of legal punish-
ments. In many states, regional differences in crime and lev-
els of punishment are also substantial concerns. Wherever
reasonably possible, the composition of the commission
should reflect the diversity of communities throughout the
state.

h. Advisory committees. Existing commissions have
sometimes found it advantageous to form advisory commit-
tees to forge lines of communications with identified groups
or constituencies, or to address specialized projects under-
taken by the commission. An initiative to increase the use of
and funding for intermediate punishments, for example,
may benefit from the expanded input of persons working in
the community corrections field, local government officials,
academics or consultants with specialized expertise, and
others not otherwise associated with the commission. Alter-
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native § 6A.02(9) explicitly grants authority to the commis-
sion to constitute advisory committees. The commission’s
general powers should allow it to do so, however, even in
the absence of statutory invitation.

§ 6A.03. Staff of Sentencing Commission.

(1) The commission shall employ an execu-
tive director to serve at the pleasure of the com-
mission. The executive director’s responsibilities
shall include:

(a) supervision of the activities of all
persons employed by the commission;

(b) ultimate responsibility for the per-
formance of all tasks assigned to the commis-
sion;

(¢) maintenance of contacts with other
state agencies involved in sentencing and cor-
rections processes and with sentencing com-
missions in other jurisdictions; and

(d) other duties as determined by the
commission.

(2) The executive director shall select and
hire a research director with research experience
and expertise, together with a sufficient staff of
qualified research associates.

(3) The executive director shall select and
hire a director of education and training, together
with a sufficient staff to perform necessary func-
tions of education, training, and guideline imple-
mentation.

65



§ 6A.03 Model Penal Code: Sentencing

(4) The executive director shall select and
hire such additional staff to be employed by the
commission as are necessary to fulfill the respon-
sibilities of the commission.

Comment:

a. Scope. This provision speaks to the composition of
the staff of the sentencing commission. The foundational
principle of § 6A.03 is that a commission requires adequate
personnel to perform its central functions. Sentencing com-
missions participate in statewide policymaking that will visit
dramatic effects upon large numbers of human lives, includ-
ing offenders, crime victims (past and prospective), their
respective families, and their communities. The commis-
sion’s work also carries enormous budgetary implications
for state and local governments. A well-functioning com-
mission can do much to ensure that public resources are
deployed in an effective and cost-efficient manner. Given
the magnitude of the human and financial stakes involved,
a responsible state legislature should recognize that the
costs expended to build a qualified professional staff are a
necessary investment.

b. Executive director. It is desirable to have a single staff
member with ultimate responsibility to see that the com-
mission’s work gets done, that deadlines are met, that budg-
ets are prepared and maintained, and so on. Section 6A.03
as a whole defines a chain of organizational authority from
the commission membership to the executive director to
the remainder of the staff. A clear chain of command helps
ensure that the commission’s staff are given clear direction
and cannot be pulled in multiple, conflicting directions.

The executive director’s duties are outlined in subsec-
tions (1)(a) through (1)(d). These include supervision of the
activities of all persons employed by the commission, ulti-
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mate responsibility for the performance of all tasks assigned
to the commission, and other duties as determined by the
commission membership.

Subsection (1)(c) provides that an executive director’s
duties are outward-looking as well as internal. The director
is charged with maintaining contacts with other state agen-
cies involved in sentencing and corrections processes. Such
lines of communication are needed so that the commission
may interact with other government agencies as required in
§ 6A.08. The director should also forge contacts with sen-
tencing commissions in other jurisdictions. This enables the
commission to take advantage of the experiences of other,
similar sentencing structures. See § 6A.01(2)(d).

c. Research staff Subsection (2) gives emphasis to the
commission’s research capabilities and underscores the need
to build a commission staff that is well supported by qualified
research associates as well as a research director. The quality
of the commission’s work in all essential areas—including
guideline drafting, monitoring and assessment of the sen-
tencing system’s operation, and the preparation of projec-
tions of the future impact of sentencing laws—depends on
the recruitment of a research staff capable of gathering,
organizing, and interpreting the necessary data.

d. Education and training staff. Subsection (3) under-
scores the importance of adequate personnel to discharge
functions of education, training, and guideline implementa-
tion. No matter how workable a commission’s sentencing
guidelines may be, the commission plays an essential role in
making explanatory resources available to other actors
throughout the sentencing system. These may include the
preparation of user’s guides or benchbooks, the develop-
ment of user-friendly software, the collection of summaries
of relevant case law, the maintenance of an official website,
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the offering of training seminars or materials, and the estab-
lishment of a “hot line” to accept telephone queries, see
§ 6A.05(6). Although no one doubts the ongoing necessity
of educating judges, lawyers, and probation officers, and
ensuring that procedures are followed and that proper
records are maintained throughout the system, these
unglamorous tasks are typically overlooked in authorizing
legislation.

e. Additional staff. Subsection (4) is a catch-all provi-
sion authorizing the executive director to employ addition-
al staff as necessary to fulfill the commission’s responsibili-
ties. The range of possibilities cover a broad spectrum
including clerical workers and maintenance staff, on the one
hand, and, if found necessary by a commission, additional
professional staff such as in-house counsel or specialized
consultants.

§ 6A.04. Initial Responsibilities of Sentencing Commission.

(1) In the first [two years] of its existence, the
sentencing commission shall promulgate and
present to the legislature one or more proposed
sets of sentencing guidelines as provided in Ar-
ticle 6B, and shall develop a correctional-popula-
tion forecasting model as provided in § 6A.07.

(2) In discharging its responsibilities under
subsection (1), the commission shall:

(a) collect information on all correction-
al populations in the state;

(b) survey the correctional resources
across state and local governments; and
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(c) conduct research into crime rates,
criminal cases entering the court system, sen-
tences imposed and served for particular
offenses, and sentencing patterns for the
state as a whole and for geographic regions
within the state.

(3) In discharging its responsibilities under
subsection (1), the sentencing commission should:

(a) consult available research and data
on the current effectiveness of sentences
imposed and served in the jurisdiction as
measured against the purposes in § 1.02(2);
and

(b) study the experiences of other juris-
dictions with sentencing commissions and
guidelines.

(4) In conjunction with its activities under
this Section, the sentencing commission may:

(a) advise the legislature of any needed
reallocations or additions in correctional
resources;

(b) recommend to the legislature any
changes needed in the criminal code, and rec-
ommend to [the rulemaking authority] any
changes needed in the rules of criminal pro-
cedure, to best effectuate the sentencing
guidelines promulgated by the commission;
and

(c) identify and prioritize areas where
necessary data and research are lacking con-
cerning the operation of the sentencing sys-
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tem, and recommend to the legislature
means by which the commission or other
state agencies may be empowered to address
such needs.

(5) The commission shall make and publish a
final report to the legislature and the public on its
activities as outlined in this Section.

Comment:

a. Scope. This provision defines the essential mission of
a sentencing commission during the startup phase of its
existence. The initial period is expected to last roughly 24
months, as indicated in bracketed language in § 6A.04(1).
Following the start-up phase, a commission’s continuing
responsibilities are as defined in § 6A.05.

b. Time period. The time frame in subsection (1) is a
crucial element of the provision. It is important that legisla-
tors and other policymakers plan sensibly for the manifold
difficulties of a commission’s early duties. The revised Code
seeks to dispel any notion that a new commission can dis-
charge its role in wholesale sentencing reform over a short
period. Startup commissions in some jurisdictions have
been hampered by unrealistic deadlines. Although these
may be extended, and often are in the face of necessity, the
thoughtful and efficient promulgation of statewide sentenc-
ing policies is best achieved within a workable timeline
established from the outset.

The suggested two-year period is close to the minimum
necessary for a new commission to do its work carefully and
with proper staging. The appropriate timeline for each juris-
diction will vary somewhat depending on a host of factors,
including the size, population, and regional diversity of the
state, the resources given the commission, the complexity of
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the pre-reform sentencing structure, the quality of preexist-
ing criminal-justice information systems, the political cli-
mate of the state, and the clarity of instructions conveyed to
the commission in authorizing legislation. Depending on all
the surrounding circumstances, the startup phase could be
pared to as little as 18 months or extended to as much as
three years.

c¢. Guidelines and forecasting model. The commission’s
primary tasks in its early life are the promulgation of sen-
tencing guidelines and the development of a correctional-
population forecasting model, as highlighted in subsection
(1). These are, respectively, the commission’s most signifi-
cant prescriptive work product and its most useful research
tool. All other responsibilities in § 6A.04 are calculated to
facilitate the commission in performance of its primary
tasks.

Section 6A.04 itself provides no instruction on the
shape and legal effect of the guidelines the commission is
asked to prepare. These subjects are treated in Article 6B,
which is cross-referenced in § 6A.04(1). Similarly, this pro-
vision does not lay out the details of the correctional fore-
casting model to be developed by the commission, a subject
dealt with in the cross-referenced § 6A.07.

d. Required research agenda. Subsection (2) describes
research activities that a commission must undertake in
order to assemble foundational knowledge of the existing
sentencing and corrections system in the state. Any sen-
tencing guidelines authored by the commission must be
sensitive to standing correctional populations, available cor-
rectional resources, crime rates, past case processing pat-
terns, and past sentencing patterns. Any correctional-popu-
lation forecasting model developed by the commission will
require at least this much information if it is to generate reli-
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able projections. Subsection (2) does not grant a commis-
sion discretion to deviate from its stated research agenda.

e. Encouraged research agenda. Subsection (3) encour-
ages the commission to consult available research about the
effectiveness of sentences imposed and served in the juris-
diction in light of their underlying purposes, and to study the
experiences of other jurisdictions with sentencing commis-
sions and guidelines. The first task is meant to comprehend a
survey of evaluation research of criminal sanctions. This
includes such things as a survey of research into the crime-
reductive benefits of incarceration for specific offense types
and offenders, the effectiveness of in-prison and outpatient
drug-treatment programs depending on the characteristics
of their clientele, the costs and benefits of restorative justice
sanctions for certain offense types, and so on.

The research tasks in subsection (3) are discretionary
with the commission. Relevant evaluation research may not
always be available, may describe out-of-state programs not
replicated in the commission’s home jurisdiction, and may
not be of high quality. The injunction to study the experi-
ences of other commission-guideline states will be more
important to some commissions than others, and its appli-
cation may be topic specific. A commission working in a
sentencing system that is closely modeled on one or more
outside jurisdictions may have greater reason to consult
outside experience than a commission in a state that has
created a wholly unique sentencing structure.

Nothing in subsections (2) and (3) is intended to pre-
clude a commission from identifying and performing re-
search tasks in addition to those enumerated in the statute.

f- Recommendations for change elsewhere in the sentenc-
ing and corrections system. In both its early and later periods
of existence, a sentencing commission may find that its obser-
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vations of the guidelines in action, its proposals to amend the
guidelines, the findings of its impact projections, or some
other aspect of its work counsel in favor of legislative or rule-
making changes outside the commission’s authority. Sub-
section (4) creates official lines of communication between
the commission, the legislature, and the rulemaking authori-
ty of the state, so that the commission’s recommendations on
such matters will receive an official hearing.

Subsection (4)(a) authorizes the commission to advise
the legislature of needed reallocations or additions in correc-
tional resources within the state. It is meant to be read broad-
ly so that the words “correctional resources” are understood
to include not only prisons and jails, but the full range of com-
munity-based punishments. Some commissions have per-
suaded their legislatures to allocate substantially increased
appropriations to intermediate punishments, in conjunction
with sentencing guidelines designed to divert offenders away
from confinement sanctions. Other commissions have accu-
rately projected state-prison population growth in time for
new prison construction to get underway. All such functions
are embraced in this subsection.

Subsection (4)(a) is also intended to direct the com-
mission’s attention to problems of intergovernmental fund-
ing. If statewide planning suggests that substantial numbers
of offenders who would formerly have been sent to the state
penitentiary (funded by the state treasury) should now be
punished in the community (at the expense of local govern-
ments), appropriate mechanisms must be devised to shift
costs and cost savings across levels of government.

Subsection (4)(c) carves out a special area of concern.
A commission often will have need of data and research
that it itself is not equipped to generate. For example, the
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information on correctional populations that the commis-
sion is required to “collect” in § 6A.04(2)(a) will typically be
prepared by the Department of Corrections and the depart-
ment of probation or community of corrections, however
denominated. Evaluation research concerning the effective-
ness of sanctions, which the commission is encouraged to
“consult” in § 6A.04(3)(a) must for the most part be con-
ducted by public or private entities other than the commis-
sion. Many other examples could be given. In most jurisdic-
tions, however, the sources of data and research about the
criminal-justice system are badly lacking. All sentencing
commissions for the foreseeable future will be forced to do
their work in the face of serious knowledge gaps. Subsection
(4)(c) provides the startup commission with formal oppor-
tunity to “identify and prioritize areas where necessary data
and research are lacking concerning the operation of the
sentencing system, and recommend to the legislature means
by which the commission or other state agencies may be
empowered to address such needs.” The provision ensures
that the commission’s informed voice may be added to the
crucial project of improving the knowledge base for crimi-
nal-justice decisionmaking. This responsibility remains with
the commission after its startup phase, as part of its period-
ic omnibus review of the sentencing system, see § 6A.09(c).

g Final report. All of the commission’s work pursuant
to this provision is to be memorialized in a published final
report made available to the legislature and the public. All
reports prepared by a commission under this Section and
§ 6A.05 are subject to the requirement in § 6A.01(2)(e) that
the “commission shall . . . provide explanations for its
actions consistent with the purposes of the sentencing sys-
tem in § 1.02(2).” While § 6A.04(5) requires a “final” report,
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nothing in the provision precludes the commission from
preparing interim reports as needed.

The commission’s ongoing duties to report to the legis-
lature and the public following the startup period are set out
in § 6A.05(7) and § 6A.09.

§ 6A.05. Ongoing Responsibilities of Sentencing Commis-
sion.

(1) This Section sets forth the continuing respon-
sibilities of the sentencing commission following com-
pletion of its initial responsibilities under § 6A.04.

(2) The commission shall:

(a) promulgate and periodically revise
sentencing guidelines as needed, subject to
the provisions of Article 6B;

(b) prepare correctional-population
projections for the sentencing system at least
once each year, and whenever new guidelines
or laws affecting sentences are proposed, as
described in § 6A.07;

(c) develop computerized information
systems to track criminal cases entering the
court system; the effects of offense, offender,
victim, and case-processing characteristics
upon sentences imposed and served; sentenc-
ing patterns for the state as a whole and for
geographic regions within the state; data on
the incidence of and reasons for sentence
revocations; and other matters found by the
commission to have important bearing on the
operation of the sentencing and corrections
system;
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(d) collect and, where necessary, con-
duct periodic surveys of the correctional pop-
ulations and resources of the state;

(e) assemble information on the effec-
tiveness of sentences imposed and served in
meeting the purposes in § 1.02(2); and

(f) investigate the existence of discrimi-
nation or inequities in the sentencing and
corrections system across population groups,
including groups defined by race, ethnicity,
and gender, and search for the means to elim-
inate such discrimination or inequities.

(3) The commission should:

(a) make full use of available data and
research generated by other state agencies,
and cooperate with such agencies in the
development of improved information sys-
tems;

(b) study the desirability of regulating
through statute, guidelines, standards, or
rules the charging discretion of prosecutors,
the plea-bargaining discretion of the parties,
the discretionary decisions of officials with
authority to set prison-release dates, and the
discretionary decisions of officials with au-
thority to impose sanctions for the violation
of sentence conditions; and

(c) remain informed of the experiences
of sentencing commissions and guidelines in
other jurisdictions, study innovations in other
jurisdictions that have possible application in
this state, and provide information and rea-
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sonable assistance to sentencing commissions
in other jurisdictions.

(4) The commission may:

(a) offer recommendations to the legis-
lature on changes in legislation, and recom-
mendations to [the rulemaking authority] on
changes in the rules of criminal procedure,
needed to best effectuate the operation of
the sentencing-guidelines system or of the
commission;

(b) conduct or participate in original
research to test the effectiveness of sentences
imposed and served in meeting the purposes
in § 1.02(2); and

(¢) collect and, where necessary, conduct
research into the subsequent histories of
offenders who have completed sentences of
various types and the effects of sentences
upon offenders, victims, and their families
and communities.

(5) The commission shall monitor the operation
of sentencing guidelines, relevant procedural rules, and
other laws, rules, or discretionary processes affecting
sentencing decisions. In performing this function, the
commission shall:

(a) design forms for sentence reports to
be completed by sentencing courts at the
time of sentencing in every case;

(b) study the use of sentencing guide-
lines by the courts and other officials charged
with their application;
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(c) monitor the sentencing decisions of
the appellate courts and the impact of sen-
tence appeals on the workloads of the courts;

(d) study the need for revisions to guide-
lines to better comport with judicial sentenc-
ing practices and appellate case law; and

(e) monitor compliance with procedural
rules, particularly as applicable to adminis-
trative and correctional personnel engaged in
the collection and verification of sentencing
data.

(6) The commission shall take steps to facilitate
the implementation of sentencing guidelines by
responsible actors throughout the sentencing system.
In performing this function, the commission shall:

(a) develop manuals, forms, and other
controls to attain greater consistency in the
contents and preparation of presentence
reports and sentence reports;

(b) provide training and assistance to
judges, prosecutors, defense attorneys, pro-
bation officers, and other personnel;

(c) provide information to government
officials, government agencies, the courts, the
bar, and the public on sentencing guidelines,
sentencing policies, and sentencing practices;
and

(d) produce, as needed, manuals, users’
guides, worksheets, software, summaries of
case law, internet resources, and other mate-
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rials the commission deems useful to explain
and ease the proper application of the guide-
lines.

(7) The commission shall make and publish annu-
al reports to the legislature and the public on the com-
mission’s activities, including data collection and re-
search, reports of any special research undertaken by
the commission, and other reports as directed by the
legislature.

(a) When making reports of judicial sen-
tencing practices, the commission shall define
a sentence “in compliance with the guide-
lines” as a sentence that is consistent with an
applicable presumptive sentence, rule, or
standard set forth in the guidelines, or a de-
parture from any presumptive provision of
the guidelines that is grounded in the pur-
poses of § 1.02(2)(a).

(8) The commission shall perform such other
functions as may be required by law or as may be nec-
essary to carry out the provisions of this Article.

Comment:

a. Scope. The ongoing responsibilities of a permanent
sentencing commission, following completion of the startup
tasks in § 6A.04, are addressed in this provision. Although
no longer concerned with the creation of an initial set of
sentencing guidelines, the commission acquires duties of
monitoring and assessing the performance of the guidelines
in action, and amending the guidelines as needed in light of
accumulating experience or changes of circumstance. In
addition, the commission’s role as the information center of
the sentencing system matures following the startup period.
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Over time, the legislature and other policymakers should
come to rely upon the data and projections regularly pro-
duced by the commission’s research staff. The commission’s
duties of reporting, education, training, and guideline imple-
mentation also begin in earnest following the startup phase.

Section 6A.05 prioritizes the commission’s responsibili-
ties through designation of various tasks as mandatory, en-
couraged, or discretionary. Subsections (2) through (4), in a
descending hierarchy, address the commission’s obligations
to amend the guidelines and recommend other changes in
laws or procedural rules as needed, and to generate data and
research concerning the operation of the sentencing system
as a whole. Subsections (5), (6), and (7) speak respectively to
the commission’s specialized duties to monitor the guidelines
and other laws affecting sentencing, facilitate proper imple-
mentation of the guidelines, and report on its own activities.
Subsection (8) grants residual power to the commission to
perform other tasks required by law or when necessary to
carry out its operations as defined in Article 6A.

b. Mandatory general responsibilities. Subsection (2)
enumerates an ambitious but realistic program of general
activities that must be performed by a sentencing commis-
sion.

Subsections (2)(a) and (2)(b) give prominence to the
commission’s most visible responsibilities: the promulgation
of new and amended guidelines, as needed in light of the
best available information; and the regular preparation of
correctional-population impact projections. Neither respon-
sibility is described fully in this provision. Instead, cross-ref-
erences are given to the more detailed statutory instructions
in Article 6B (Sentencing Guidelines) and § 6A.07 (Pro-
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jections Concerning Fiscal Impact, Correctional Resources,
and Demographic Impacts).

Subsection (2)(c) calls upon the commission to devel-
op computerized information systems to track the flow of
cases through the sentencing system. Most of the relevant
data will be assembled through sentencing reports complet-
ed by trial courts, using forms designed by the commission,
see subsection (5)(a) (requiring the commission to design
the relevant forms) and § 6A.08(4) (requiring courts to
complete a sentencing report in every case and transmit the
report to the commission). Some of the required data must
be collected from other agencies, such as court administra-
tors, probation offices charged with the preparation of pre-
sentence reports, and parole boards or other officials with
authority over sentence revocations, see § 6A.08(1), (2).

The data incorporated into the commission’s informa-
tion systems should be sensitive enough to inform ongoing
policy scrutiny of sentencing practices in the jurisdiction.
The optimum level of sensitivity, however, cannot easily be
defined in statute. With improvements in knowledge,
research methods will not remain static. Only a competent
research staff, working with an awareness of what other sen-
tencing commissions are doing, and refining their work over
time, can give definition to the mandate in subsection (2)(c).
One or two illustrative points bear mention, however.

First, subsection (2)(c)’s injunction that the commis-
sion track “the effects of offense, offender, victim, and case-
processing characteristics upon sentences imposed and
served” is meant to inspire the search for important and
measurable variables. The offender characteristics tracked
by the information system should include at a minimum the
race, ethnicity, gender, age, class, educational attainment,
marital status, employment status, prior record, and sub-
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stance-abuse history. Characteristics of crime victims should
be tracked by the system, as well, together with basic facts
about the relationship between the victim and offender. The
gathering and reporting of victim-related data is especially
important, even though it is typically neglected, because of
the robust correlations between victim characteristics and
penalty consequences shown repeatedly in death-penalty
research.

Second, the commission should seek information
about offense types, and their effects on sentences, that go
beyond the bare statutory definitions of discrete crimes. In
all criminal codes, some offenses cover a wide range of
behavior. Some assaultive crimes in some jurisdictions, for
example, may be committed without victim injury, with rel-
atively slight injury, or with life-threatening injury—and yet
be named and graded as the same substantive offense. If all
“aggravated assaults” are coded in the information system
as identical events, the system will lack crucial sensitivity
concerning the diversity of harms in different cases. Worse
yet, if offense types are bunched into heterogeneous sets
such as “violent” and “property” crimes, the ability of the
information system to help explain punishment conse-
quences will approach zero. Accordingly, the sentencing
commission should design tracking systems that search for
the significant and measurable offense variables that affect
penalty outcomes. These will often include offense-related
factors that go beyond formal legal categories.

Subsection (2)(d) requires the commission periodical-
ly to “collect” or “conduct” surveys of the state’s correc-
tional populations and resources. An accurate cross-section-
al portrait of standing correctional capacities is a prerequi-
site to the commission’s correctional forecasting duties, see
§ 6A.07, and its responsibilities to help the legislature
address shortfalls in available resources, see § 6A.09(b).
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Correctional surveys are also required if the sentencing
guidelines are to comprehend the full array of sentencing
alternatives available to the courts, see § 6B.05 (to be draft-
ed). A full-scale program for the use of intermediate pun-
ishments cannot be designed or implemented without
knowledge of program availability.

Other state agencies should be able to supply most of
the information denoted in subsection (2)(d). Ideally, a
commission will be in a position to “collect” rather than
expend resources to “conduct” correctional surveys.
Existing commissions have not uniformly enjoyed such
advantages, however. Particularly in the domain of interme-
diate punishments, whose availability tends to vary from
local government to local government, sentencing commis-
sions have sometimes been called upon to assemble
statewide information concerning what programs are avail-
able, and where.

Subsection (2)(e) requires the commission to “assem-
ble” information on the effectiveness of sentences of vari-
ous kinds in meeting the goals of the sentencing and cor-
rections system. This amounts to a command that the com-
mission become a consumer of otherwise available
research. Subsection (4)(b), setting forth only a discre-
tionary responsibility, states that the commission “may”
choose to “conduct or participate in original research” of
this kind. The two subsections, read together, envision a
commission that may engage in evaluation research on a
selective basis, but is not weighted down with the burden of
conducting expensive and time-consuming studies as a com-
prehensive duty. The revised Code places a high priority on
the generation of evaluation research, see § 1.02(2)(b)(viii),
but § 6A.05 reflects the view that the sentencing commis-
sion is not the proper agency to do the bulk of this work.
The research and development capabilities of the sentenc-
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ing system will be a subject taken up in Part IV of the
revised Code.

Subsection (2)(f) assigns to the commission the
ongoing task of investigating the existence of discrimina-
tion or inequities in the sentencing system across popula-
tion groups, and searching for the means to eliminate
those problems wherever they are found. This provision
helps give effect to the general purpose of the sentencing
system in § 1.02(2)(b)(iii) (“to eliminate inequities in sen-
tencing across population groups”). Subsection (2)(f) sup-
plements the commission’s related duty, in subsection
(2)(b) and § 6A.07, to routinely make projections of
demographic patterns in sentencing expected to result
from proposed legislation or guidelines. Correctional pro-
jections alert policymakers to expected demographic ef-
fects before they occur, so the consequences of new pro-
visions may be visualized and debated in advance. In con-
trast to demographic projections, subsection (2)(f) creates
a demographic audit function applied to the sentencing
system already in place.

c. Encouraged general responsibilities. Subsection (3)
identifies tasks that most sentencing commissions will find
necessary, or should choose to perform, as their experience
deepens. Subsection (3)(a) recognizes that the commission
may need to consult and make use of data and research gen-
erated by other state agencies, see, e.g., Comment b above.
In return, the subsection contemplates that the commission
should cooperate with other agencies in the development of
improved information systems. A related provision is
§ 6A.09(1)(c) (commission required periodically to make
recommendations to the legislature concerning data and re-
search needs within the system).
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Subsection (3)(b) explicitly acknowledges that the pre-
scriptive agenda of a commission might usefully expand as
it accumulates knowledge of systemwide issues. The provi-
sion invites the commission to study the desirability of
introducing new regulation into stages of decisionmaking
that occur both before and after the operation of tradition-
al sentencing guidelines. Subsection (3)(b) neither requires
nor authorizes the commission to stride into such areas of
potential regulation on its own. Rather, it instructs the com-
mission to “study.” If this process leads the commission to
recommend changes in law, subsection (4)(a) provides
means to address the relevant lawmakers.

Data to support the ongoing study responsibilities ref-
erenced in subsection (3)(b) should be gathered pursuant to
subsection (2)(c).

Among the subjects embraced by subsection (3)(b),
the charging discretion of prosecutors and the plea-bar-
gaining discretion of the parties, have undoubted effects
upon the punishment consequences of many cases. No cur-
rent model exists, however, for the direct regulation of
charging and bargaining decisions. Most guideline systems,
like the revised Code, contain a number of targeted provi-
sions that limit the legal effects of charging decisions or plea
agreements, see, e.g., § 6B.06(5) (limits upon the use of sen-
tence agreements as grounds for departure) and § 6B.08
(limits upon the sentencing consequences of charges of mul-
tiple counts). Subsection (3)(b) encourages the commission
to explore additional possibilities.

The remainder of subsection (3)(b) recognizes that
“sentencing,” as a subject matter, does not end with the pro-
nouncement of penalties in the courtroom. The final sen-
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tencing outcome of a given case typically remains unknown
for some time, which may extend over months or years. In
prison cases, sentencing courts lack sole authority to deter-
mine lengths of stay even in jurisdictions where parole-
release authority has been abolished. Some important part
of each jurisdiction’s sentencing policy is thus made and
implemented by officials—usually corrections officials—
who hold authority to pass on prison-release dates. These
authorities may include prison officials with discretion to
grant or withhold good-time or earned-time credit, officials
with power to adjust lengths of stay for inmates’ disciplinary
violations, traditional parole boards (where they exist), and,
in some jurisdictions, sentencing courts granted discretion
to revisit penalties after their original pronouncement. A
comprehensive regulatory approach to sentencing policy
and outcomes would include the full chronology of impor-
tant decision points.

The same may be said of the commission’s responsibil-
ity to study possible regulation of officials with authority to
impose sanctions for the violation of sentence conditions,
including the revocation of sentences. These low-visibility
decisions, when cumulated, have massive repercussions for
the sentencing system as a whole. Nationwide in the early
2000s, for example, roughly 40 percent of all admissions to
state prisons were parole revocations rather than new court
commitments. In some states, a majority of prison admis-
sions each year flow from sentence revocations. A few exist-
ing sentencing commissions have concluded that their over-
sight of the sentencing system must be extended to the sanc-
tioning of sentence violators. Individual commissions have
made progress in this domain, but no single best approach
to the systemwide regulation of sentence revocations has
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yet emerged. Subsection (3)(b) thus places the topic on the
commission’s plate of concerns, but does not command
when or how the commission should act.

Subsection (3)(c) encourages reciprocal channels of
assistance from and to sentencing commissions in other
jurisdictions. The majority of existing commissions have at
some point in their life undertaken surveys of commission-
guideline structures in other states, either as part of their ini-
tial guideline-development process, or to inform the ongo-
ing evaluation and amendment of their guidelines or
research practices. Because commission-guideline systems
are designed to innovate and remake themselves over time,
through collaborative input from the commission and the
courts, a commission’s curiosity about best practices in
other jurisdictions should never expire. Nor should such
inquiries be relegated to the “spare time” of staff or com-
missioners. Subsection (3)(c) legitimizes commission activi-
ties that supply assistance to sentencing agencies in other
jurisdictions, as well as those that solicit assistance.

d. Discretionary general responsibilities. Three areas of
activity, all desirable in some circumstances, are included as
discretionary responsibilities in subsection (4). Subsection
(4)(a) invites the commission to remain alert to any changes
in the criminal code or rules of criminal procedure that
would be helpful to the operation of the sentencing guide-
lines or the commission itself. The subsection provides a for-
mal avenue for transmitting recommendations on these
topics to the state’s legislature or rulemaking authorities.

Subsection (4)(b) adds to the commission’s agenda the
possibility of original evaluation research into the effective-
ness of criminal sentences, see Comment b. Many commis-
sions have performed or participated in such research on an
occasional basis, sometimes with the assistance of special
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appropriations from the legislature, or with funding from
other sources, see § 6A.08(5), (6). Good-quality evaluation
research is an urgent need of all sentencing systems, but it is
typically expensive and can take years to perform. Sub-
section (4)(b) makes clear that an ambitious commission
need not step back from the task on the theory that it is
beyond its charter. The drafters of the revised Code, how-
ever, concluded that it was unrealistic to require or even
encourage a state commission routinely to divert its finite
energies to ambitious assessment studies.

Subsection (4)(c) responds to concerns similar to those
underlying subsection (4)(b). Some sentencing commissions
have mounted the effort of gathering longitudinal recidi-
vism data on offenders who have passed through the sen-
tencing system, usually in a one-time study. No commission
has itself sought to gauge the indirect impact of sentences
on families and communities, although this is a growing area
of research elsewhere, and is an explicit priority within the
revised Code’s vision of a sentencing and corrections sys-
tem, see § 1.02(2)(b)(viii). As with subsection (4)(b), sub-
section (4)(c) gives full authority to a commission to pursue
such investigations at its own choosing, but draws short of
overwhelming the commission with an ongoing obligation
to do so. The research areas defined in subsections (4)(b)
and (4)(c), which the commission itself cannot fully address,
will be subject matters of first importance in Part IV of the
revised Code.

e. Duty to monitor the operation of guidelines.
Subsection (5) defines a critical subset of the commission’s
responsibilities to gather information about the sentencing
system. It highlights a continuous duty to monitor the oper-
ation of sentencing guidelines, relevant procedural rules,
and other laws, rules, or discretionary processes affecting
sentencing decisions. Subsection (5) does not set the exact
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parameters of these tasks, which are intended to evolve
over time, except to identify several essential duties in sub-
sections (5)(a) through (5)(e).

Subsection (5)(a) requires the commission to design
appropriate forms for “sentence reports” to be completed
by trial courts in every case that reaches sentencing. The
reports are the central mechanism through which the com-
mission will be apprised of actions taken by the courts in
light of case characteristics, and the reasons given by courts
for departures from guideline presumptions. Section
6A.08(4) requires the trial courts to transmit a copy of the
sentencing report to the commission in every sentenced
case.

A commission should expect to devote substantial
care and attention to the design of the sentence report
forms. The forms should not be so cumbersome as to over-
whelm busy sentencing courts, yet must be sufficiently sen-
sitive to track the most salient case characteristics affecting
sentencing decisions, see Comment b, supra. The commis-
sion should recognize when preparing sentence report
forms that they will define the data stream available to pol-
icymakers for years to come, and future revisions to the
form cannot capture retrospective information. The com-
mission should design the forms with its research obliga-
tions under subsection (2)(c), (2)(f), and (4) in mind, and in
anticipation of its needs when conducting periodic
omnibus reviews of the sentencing system under § 6A.009.

Subsections (5)(b), (5)(c), and (5)(d) require the com-
mission to study the operation of its guidelines as actually
used by courts and other officials. All three subsections omit
much detail that might have been included to define how
these tasks are to be performed. The most successful and
most practical approaches to the monitoring responsibilities
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under subsections (5)(b) through (5)(d) will undoubtedly
change over the years. Particularized strategies should be
determined by each commission, aided by its professional
research staff, in light of available resources and the best
practices followed in other jurisdictions. Ideally, sentencing
commissions nationwide could someday develop compati-
ble methodologies for the collection and recording of mon-
itoring information, so that interjurisdictional comparisons
may be made with greater ease than is possible today.

Subsection (5)(b) states the commission’s core respon-
sibility to study the use of its sentencing guidelines by courts
and other officials. This ongoing work will supply the basis
for a large portion of the commission’s annual report, see
subsection (7).

Subsection (5)(c) directs the commission’s attention to
the subject of appellate sentence review, and imparts the
responsibility to monitor the substantive decisions of the
appellate courts in guidelines cases. It also includes a duty to
monitor the impact of sentence appeals on the workloads of
the courts. While most state guidelines systems that have
authorized sentence appeals have not witnessed an unman-
ageable surge of appellate activity, at least one system (the
federal system) experienced dramatic increases in the
workloads of the Courts of Appeals following the imple-
mentation of sentencing guidelines. The revised Code seeks
to enable and encourage appellate sentence review as a law-
generative component of the sentencing system, but to do
so in a way that emulates the state, and not the federal,
experience. See § 7.ZZ, Comments d, e, and f. Subsection
(5)(c) is intended to produce a red flag if demands upon the
appellate bench become overly burdensome. Such dysfunc-
tion should cause the commission to consider guideline
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amendments to address the problem. If necessary, the com-
mission may also recommend legislative change, see sub-
section (4)(a).

Subsection (5)(d) creates a mechanism to help ensure
that the balance of institutional authority in the sentencing
system will not become distorted over time. The provision
safeguards the intended structural relationship between the
commission and the courts, in which the two institutions
“collaborate” in the development of a common law of sen-
tencing, but the commission does not hold power to domi-
nate the courts, see §§ 6A.01(2)(b), 6B.02(5). On a continu-
ing basis, the commission is enjoined to study the need for
amendments to the guidelines so they can “better comport
with judicial sentencing practices and appellate case law.”

Subsection (5)(d) codifies the historic behaviors of
most state sentencing commissions, but runs contrary to
many years of practice of the United States Sentencing
Commission, which often amended its guidelines to over-
rule judicially developed sentencing doctrines. Congress
continued the federal practice of unduly marginalizing trial-
court authority in 2003 when it tightened preexisting limita-
tions on judicial discretion to depart downward from the
federal guidelines. In the aftermath of United States w.
Booker, there are new rumblings in the federal system that
Congress may act once again to tightly rein in judicial sen-
tencing discretion and lawmaking authority.

In contrast to the federal history, most state sentencing
commissions have found it desirable, and in their own self-
interest, to modify guidelines periodically to better reflect
judicial sensibilities and to enhance the courts’ acceptance
of guideline presumptions. For example, state commissions
that have observed high rates of departure from particular
presumptive guidelines have often treated this finding as a
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basis to revise the relevant guidelines so that they fall more
closely in sync with judicial decisions. Similarly, state com-
missions have sometimes added to their enumerations of
aggravating or mitigating departure factors in the text of the
guidelines, see § 6B.04(4), upon discovering that trial judges
have relied upon a given nonenumerated factor with fre-
quency. The historical state, rather than the federal,
approach to judicial feedback is codified in subsection
()(d).

Subsection (5)(e) charges the commission to monitor
compliance with procedural rules within the sentencing sys-
tem. These rules are essential to the maintenance of the
commission’s information systems and the proper adminis-
tration of the guidelines.

f. Guideline implementation. Subsection (6) lays
down the commission’s general responsibility to facilitate
the proper implementation of guidelines throughout the
sentencing system. Its subsections enumerate several
duties that must be performed along these lines. Aside
from the required elements of subsections (6)(a) through
(6)(d), the commission should shape and continually
improve its implementation programs, drawing upon ad-
vancing technologies and the innovations of other sen-
tencing commissions.

Subsection (6)(a) directs attention to preparers of pre-
sentence reports —the probation office in most jurisdictions.
Under a sentencing-guidelines regime, the content of pre-
sentence reports will be somewhat different than in an inde-
terminate sentencing structure. Reports should focus upon
factors relevant to guidelines presumptions and departures
as determined by the commission and judicial precedent.
The accumulation of carefully prepared presentence
reports is also critical to accurate reconstruction of offend-
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ers’ criminal histories. The reports should also be designed
to record information useful to the commission in its re-
sponsibilities under subsection (2)(c). Section 6A.08(2) con-
templates that presentence reports will regularly be trans-
mitted to the commission and will be used by commission
research staff as a primary source for data collection. The
sentencing commission must assist the realization of all of
these objectives through the creation of manuals, forms, and
other controls found useful to enhance consistency in the
contents of presentence reports.

Subsection (6)(a) also instructs the commission to
develop manuals, forms, or other controls as needed to in-
crease consistency in the completion of sentence reports by
trial courts, see subsection (5)(a) and Comment e, above.

Subsection (6)(b) requires the commission to supply
training and assistance in the use of guidelines to judges,
prosecutors, defense attorneys, probation officers, and other
personnel. The need for training will be especially great in
the period immediately following the effective date of an
initial set of guidelines. The director of education and train-
ing, and the relevant commission staff, see § 6A.03(3), can-
not afford to wait, in order to build up their training and
implementation capabilities at a leisurely pace. They must
be ready for concentrated effort throughout the state, and
at all levels of the sentencing system, as the commission
nears completion of the “initial” phase of its existence as
described in § 6A.04.

The need for training and assistance within an evolving
sentencing structure is ongoing. New judges, lawyers, proba-
tion officers, and other personnel will continuously enter
the system. Changes in legislation, guidelines, or case law
will provide grist for continuing education. Large altera-
tions in law or process—such as wholesale amendment of
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the guidelines—may give rise to a training and implemen-
tation “bottleneck” comparable to that following first
implementation of the guidelines.

The commission’s education and training staff should
not regard its programming as an eXercise in one-way com-
munication, but should view its efforts as an important
means to collect feedback from judges and others on the
operation of guidelines in the field.

Subsection (6)(c) sets out a responsibility to “provide
information” about sentencing guidelines, sentencing poli-
cies, and sentencing practices that goes beyond the more
focused enterprises of education and training for purposes
of proper use of the guidelines. Part of a commission’s edu-
cational mission includes outreach to increase awareness of
the operation of the sentencing system and the activities of
the commission. Activities falling within this heading
include public-relations initiatives on the part of a commis-
sion to increase understanding of and generate support for
its guidelines, proposals, and other contributions to the sen-
tencing system. Also included is the commission’s responsi-
bility to respond to reasonable requests for information by
government officials or agencies, members of the bar, the
public, and academic researchers.

Subsection (6)(d) catalogues a number of aids to
guideline implementation that a commission may choose to
produce. These are borrowed from the most useful cre-
ations of past commissions in a number of jurisdictions. The
subsection does not require that any or all of the identified
aids be prepared by a particular commission, but it does
require that some such efforts be undertaken as needs
appear.

g Reporting duties. Subsection (7) states that a com-
mission should make annual reports of its activities. Data
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collection and dissemination concerning cases entering the
system, case processing, sentences imposed, and so on, will
be spread too far apart if the regular reporting interval is
two or more years. The provision further obliges the com-
mission to prepare specialized reports as requested by the
legislature. It does not place responsibility on the commis-
sion to prepare formal reports when requested by any other
agency or government official.

Subsection (7) provides that all commission reports
must be published, including the reports of any special re-
search projects commissioned by the legislature. Publication
via the internet may satisfy the publication requirement.

Subsection (7)(a) sets forth a definition of sentences
“in compliance with the guidelines” that must be adopted in
all reporting done by the commission. Consistent with the
philosophy of the revised Code, which encourages the exer-
cise of judicial discretion to best further the purposes of sen-
tencing in § 1.02(2), “compliance” with the guidelines
should be understood to include sentences that are consis-
tent with the presumptive provisions of the guidelines, as
well as departure sentences that are grounded in the under-
lying purposes of sentencing. To treat the latter category of
penalties as “noncompliant” conveys the unwanted conno-
tation that departure sentences are somehow unlawful or
erroneous. In fact, departures grounded on proper factors
are encouraged by the revised Code as essential practice
within a well-ordered guideline structure, see §§ 6B.03(4),
71.XX,7.27.

The definition of “compliance” with sentencing guide-
lines goes beyond mere semantics. Because data gathered
by sentencing commissions is public information, informa-
tion about the sentencing practices of specific judges will
sometimes come to light. This can occur when requested by
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the press, members of the public, academic researchers, or
during the judicial retention process. It is essential in the
reporting of judge-specific data that the exercise of proper
discretion to individualize sentences not be tarred with the
appellation of “noncompliance.”

h. Residual responsibilities. Subsection (8) is a catch-all
provision acknowledging that static legislation cannot
define all responsibilities that should be shouldered by sen-
tencing commissions, now or in the future. As stated in
§ 6A.01(2)(f), a commission must do its work “with the ex-
pectation that the sentencing system must strive continual-
ly to evaluate itself, evolve, and improve.” Subsection (8)
gives the commission needed leeway to modify its own
agenda over time. If further legislation is required to expand
a commission’s charter, the commission should request new
statutory authority pursuant to subsection (4)(a), above.

§ 6A.06. Community Corrections Strategy.

(1) The sentencing commission shall recommend
a community corrections strategy for the state, includ-
ing recommendations for legislation, sentencing guide-
lines, and legislative appropriations necessary to imple-
ment the strategy.

(2) The community corrections strategy shall be
based on the following:

(a) a review of existing community cor-
rections programs throughout the state, the
numbers of offenders they can accommo-
date, the level of resources they receive from
state and local governments, and the avail-
able evidence of their effectiveness and effi-
ciency in serving the purposes in § 1.02(2);
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(b) the identification of additional com-
munity corrections programs needed in the
state, additional resources needed for exist-
ing programs, and other important deficits
observed by the commission;

(c) the identification of categories of
offenders who would be eligible for commu-
nity corrections sanctions under a new
statewide community corrections strategys;

(d) projections of the impact that the
implementation of a new community correc-
tions strategy would be expected to have on
sentencing practices and correctional
resources throughout the state;

(e) a study of mechanisms of state over-
sight and coordination to ensure that com-
munity corrections programs at the state and
local levels are coordinated;

(f) a study of mechanisms for the equi-
table distribution of state and local funding
of community corrections programs; and

(g) a study of the experience of other
jurisdictions that have adopted effective
innovations in community corrections.

(3) The development and periodic revision of a
community corrections strategy shall be part of the
commission’s initial and ongoing responsibilities.

Comment:

a. Scope. Section 6A.06 gives specific emphasis to the
sentencing commission’s responsibility to encourage the
greater use of intermediate punishments, see § 1.02(2)(b)
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(iv), while recognizing that meaningful changes in the way
criminal sanctions are used cannot be effected by a com-
mission alone. For example, policy-driven diversions of oth-
erwise prison-bound offenders into community sanctions
require that the necessary program slots be available. The
resources devoted to community corrections, however, have
not kept pace with needs in any American jurisdiction. In
addition, community corrections programs are funded by
local governments in most states. Without statewide coordi-
nation and funding assistance from the state legislature, or
intergovernmental funding treaties, many local govern-
ments can support only the most rudimentary of sanction-
ing options. As a result, statewide policy in the area is diffi-
cult or impossible to implement. A sentencing commission
is well situated to assess and make recommendations to
ameliorate these compound difficulties.

Subsection (1) contemplates a comprehensive, state-
wide community corrections strategy to be recommended
by the sentencing commission. The strategy will of necessi-
ty include recommendations for statutory amendments and
changes in the levels of appropriations made to correction-
al programs around the state, see also subsection (2)(f). The
strategy should also include proposals for appropriate sen-
tencing guidelines within the new environment of expand-
ed intermediate punishments, see § 6B.02(6) (the guidelines
shall address the use of all criminal sanctions except, in jur-
isdictions with capital punishment, the death penalty).

Jurisdictions may take different views on the question
of when to ask the commission to undertake the ambitious
project of development of a community corrections strate-
gy. The question of timing is left open in subsection (3),
making the task a “part of the commission’s initial and
ongoing responsibilities.” Each state should establish a def-
inite time line for the commission’s work under § 6A.06.
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b. Bases for the community corrections strategy.
Subsection (2) gives shape to the underlying work a com-
mission must do when propounding a community correc-
tions strategy. Subsection (2)(a) requires the commission to
take stock of existing conditions and available evaluation
data. In many states, a study of this kind, by itself, will be a
significant contribution to state government and to the
courts.

Subsections (2)(b) through (2)(g) provide foundations
for the prescriptive content of the commission’s community
corrections strategy. Subsection (2)(b) requires the commis-
sion to produce a statewide vision for community correc-
tions, and a specification of new programming, additional
funding, and other sources of support that will be needed to
implement the strategy. Subsection (2)(c) requires a specifi-
cation of categories of offenders eligible for particular com-
munity sanctions. Subsection (2)(d) mandates that the com-
mission make projections of financial costs and impacts on
sentencing patterns that are anticipated if the strategy is put
into place, see § 6A.07.

Subsections (2)(e) and (2)(f) ask the commission to
study and recommend mechanisms for improved coordina-
tion and funding allocations of community corrections as
between state and local governments.

Subsection (2)(g) requires that the commission make
an effort to study the innovations of other jurisdictions that

have realized success in the creative use of community cor-
rections. See also §§ 6A.01(2)(d); 6A.04(3)(b); 6A.05(3)(c).

§ 6A.07. Projections Concerning Fiscal Impact, Correction-
al Resources, and Demographic Impacts.

(1) The Commission shall develop a correctional-
population forecasting model to project future sen-
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tencing outcomes under existing or proposed legisla-
tion and sentencing guidelines. The commission shall
use the model at least once each year to project sen-
tencing outcomes under existing legislation and guide-
lines. The commission shall also use the model when-
ever new legislation affecting criminal punishment is
introduced or new or amended sentencing guidelines
are formally proposed, and shall generate projections
of sentencing outcomes if the proposed legislation of
guidelines were to take effect. The commission shall
make and publish a report to the legislature and the
public with each set of projections generated under
this subsection.

(2) Projections under the model shall include
anticipated demands upon prisons, jails, and communi-
ty corrections programs. Whenever the model projects
correctional needs exceeding available resources at the
state or local level, the commission’s report shall
include estimates of new facilities, personnel, and fund-
ing that would be required to accommodate those
needs.

(3) The model shall be designed to project future
demographic patterns in sentencing. Projections shall
include the race, ethnicity, and gender of persons sen-
tenced.

(4) The commission shall refine the model as
needed in light of its past performance and the best
available information.

Comment:

a. Scope. This Section requires the sentencing commis-
sion to develop a correctional-population forecasting
model, and imposes certain requirements on the model’s
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characteristics and use. Under the revised Code, the devel-
opment of a high-quality correctional-population forecast-
ing model is one of the sentencing commission’s most
important responsibilities, see § 6A.04(1). Experience has
shown that a commission’s capacity to generate credible
impact projections can have profound effects on policy for-
mation, not only within the commission itself, but at the leg-
islative level as well.

In presumptive sentencing-guidelines systems, future
patterns of judicial sentencing rulings are far more pre-
dictable than in traditional indeterminate systems. Indeed,
no other American sentencing structure has lent itself to
computer modeling of punishment decisions as successfully
as the presumptive guidelines jurisdictions. The reasons for
this are straightforward. Judges in most guidelines systems
elect to follow the recommendations set out in presumptive
guidelines in the majority of cases. Even in systems in which
trial courts are given wide latitude to depart from the guide-
lines, as in the revised Code, judicial departures tend to clus-
ter in predictable ways. Over time, especially after a new
guidelines system has been implemented, a commission’s
research staff can refine the projection model in light of its
past performance and accumulating information, including
the monitoring data collected under § 6A.05(2)(c) and (5).
Subsection (4) of this provision insists that this be done.

b. Use of the model. Subsection (1) instructs the com-
mission to develop a forecasting model that may be applied
to existing sentencing laws and guidelines—and to pro-
posed legislation and guidelines. Baseline projections are
needed for the routine operation of the system, and serve as
points of comparison when changes in the system are con-
templated. Baseline projections for existing laws and guide-
lines must be generated at least once each year, see also
§ 6A.05(2)(b).
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Projections concerning the future impacts of proposed
legislation or amended guidelines are likely to constitute
the commission’s major workload under § 6A.07. Existing
sentencing commissions have been called upon in single
years to generate dozens or even hundreds of impact pro-
jections. When new or amended guidelines are on the draw-
ing table, slight adjustments in presumptive sentence sever-
ity even for a single-offense category may be associated
with large shifts in expected punishment outcomes. This is
especially true for offense classifications under which large
numbers of cases move through the courts each year.
Similarly, incremental adjustments in variables such as crim-
inal-history scoring may have substantial aggregate effects.
Accordingly, the guidelines drafting process must be attend-
ed by repeated—and virtually continuous—use of the pro-
jection model. Subsection (1) requires that, whenever a new
or amended set of guidelines is proposed formally, see
§ 6B.11 (alternative versions), the proposal must carry with
it a report of the impacts projected by the commission.

Subsection (1) also requires that the commission use its
impact-modeling technology to project the effects of pro-
posed sentencing legislation. This provision ensures that the
legislature’s deliberations will benefit from high-quality
information about the expected costs of each proposed
enactment. Over the past two decades, there have been
numerous examples of punishment laws that were not
enacted by state legislatures, or were recalibrated before
enactment, as a result of information supplied in sentencing
commissions’ correctional impact projections. In jurisdic-
tions where commissions have existed for a number of
years, the credibility of the commission’s impact projections
among legislators tends to grow with time.

The requirement of impact projections should not be
understood as a mandate that the total severity of criminal
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sentences in a jurisdiction may never change. The correc-
tional impact projections are neutral in themselves—they
do not speak to the wisdom or necessity of a contemplated
punishment policy. Their role is to arm policymakers with
foreknowledge of anticipatable costs before decisions are
taken, and the ability to take timely steps to see that need-
ed facilities and personnel are put in place in a timely fash-
ion. These are elementary components of public fiscal re-
sponsibility. For example, an impact projection may serve as
timely notice that prison construction must be funded
alongside the passage of a new punishment statute or a
“toughened” set of guidelines.

The sentencing commission’s role in generating projec-
tions should be assiduously nonpartisan, see § 6A.01(2)(c).
A commission should not lobby for or against prospective
legislation, but should limit its advocacy to the promotion of
informed decisionmaking, see § 6A.01, Comment g.

The final sentence of subsection (1) provides that the
commission shall publish a report of each set of projections
generated under § 6A.07. The report will be of immediate
utility to government decisionmakers, and allows the public
to hold government officials accountable for their decisions
in light of available information, see § 1.02(2)(b)(viii).

c. Impacts on correctional resources. Subsection (2)
makes clear that impact projections are to embrace all cor-
rectional resources in the state, at all levels of government.
This includes prison and jail bedspaces—the most familiar
subject matters of correctional forecasting—and also the
full range of community sanctions, including programs of
drug treatment and postrelease supervision. Assume, for
example, that a proposed set of sentencing guidelines is
designed to send fewer offenders to the prisons and a
greater number into intermediate punishments. Policy-
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makers need to know that these changes will entail savings
in prison bedspaces—as well as predictable expenses asso-
ciated with the provision of new intermediate-punishment
slots. This can alert the legislature to the need for intergov-
ernmental funding accommodations, so that local govern-
ments are not placed in the position of subsidizing—or find-
ing themselves unable to subsidize —savings at the state
level. Many attempted innovations in offender drug treat-
ment and other community sanctions have foundered upon
a state’s failure to anticipate and support needed program-
ming.

d. Demographic impacts. Subsection (3) requires the
commission to produce projections of “demographic pat-
terns” along with correctional resource projections. The
content of demographic-impact projections is left largely to
the commission, except that they must always include infor-
mation concerning the race, ethnicity, and gender of offend-
ers projected to be punished.

Subsection (3) is not based on existing legislation in
any jurisdiction. It is, however, grounded in the existing
research capacities of contemporary sentencing commis-
sions. Demographic projections can be generated by com-
missions’ research staffs using the same computer modeling
technology that supports resource projections.

Model legislation must choose carefully those provi-
sions it recommends that are not based on past experience.
The drafters of the revised Code concluded that the hard
realities of racial and ethnic disparities in criminal punish-
ment are of urgent social importance, and present enor-
mous complexities, see § 1.02(2), Comment j. Section
6A.07(3) is but one provision among the Code’s recom-
mendations that seeks to bring greater transparency, ac-
countability, and legitimacy to decisions concerning race,
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ethnicity, and punishment. See also § 1.02(2)(b)(iii) and (iv)
(cross-referenced throughout the Code); § 6B.06(2)(a) and
(4); § 6B.07(4).

Subsection (3) requires that the demographic conse-
quences of existing and proposed sentencing laws and
guidelines become better understood, studied, and debated.
The provision does not dictate the policy decisions that will
result. Rather, the provision treats numerical disparities in
punishment as an important societal cost that must be con-
sidered along with other factors when the existing sentenc-
ing structure is assessed, or when changes within the system
are contemplated.

Projected numerical disparities by race or ethnicity will
not always supply a sound basis for avoiding an otherwise
justified punishment policy. Numerical disparities by gender
will seldom supply such a basis.

For example, rates of homicide commission by African
Americans in the most disadvantaged urban communities
have exceeded those of the general population for many
decades. The victims of high rates of inner-city homicide
have in the vast majority of cases also been African
Americans. While efforts outside the criminal law must
surely be turned to the social, economic, and cultural condi-
tions that produce high levels of homicide in specific com-
munities, the criminal-justice system cannot ignore high
rates of serious violent offending, or the victims of those
offenses, once they have occurred.

The nation’s prisons and jails, and an appreciable share
of the racial and ethnic disparities in incarceration, are not
the product of penalties for homicide or other serious vio-
lent offenses, however. As offense gravity decreases, respon-
sible officials may quickly view high levels of minority-
group overrepresentations in sentenced populations as
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intolerable. Indeed, for crimes low on the felony scale, and
especially for drug offenses, research suggests that dispari-
ties in imprisonment by race are not closely related to com-
parable disparities in crime commission. Subsection (3)
forces these facts—and their debate —into the open.

Disparities in punishment by gender are driven world-
wide by the reality that males commit greater numbers of
serious crimes than females. Given the nature of human
beings and cultures, it is not realistic to think that rates of
criminality across gender lines will equalize. Particularly in
the most serious offense categories like homicide, armed
robbery, and rape, men outnumber women as offenders by
overwhelming margins. Absent massive behavioral changes
in society, no jurisdiction should aspire to a gender-neutral
punishment policy that will produce correctional popula-
tions of equal male-female balance.

Still, the projected demographic impacts of existing or
contemplated punishment policy on men and women,
respectively, should be known and considered by policy-
makers. In recent years, the populations of women’s prisons
have grown at a much faster rate than the men’s prisons.
This has been an unplanned and unanticipated phenome-
non. Few argue that it represents sensible public policy.
Demographic projections as required in subsection (3) will
alert decisionmakers to foreseeable gender impacts within
the sentencing system as they are occurring and before they
occur.

§ 6A.08. Ancillary Powers of Sentencing Commission.

(1) Upon request from the commission, each
agency and department of state and local govern-
ment shall make its services, equipment, person-
nel, facilities, and information available to the
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greatest practicable extent to the commission in
the execution of its functions. Information that is
legally privileged under state or federal law is
excepted from this Section.

(2) Upon request from the commission, law-
enforcement agencies in the state shall supply
arrest and criminal-history records to the commis-
sion, and [probation or pretrial services depart-
ments] shall provide copies of presentence reports
to the commission.

(3) The commission shall take all reasonable
steps to preserve the confidentiality of offenders
about whom the commission receives information
under this Section. Wherever possible, the com-
mission shall retain information about specific
offenders in a coded form that obscures their per-
sonal identities.

(4) Sentencing courts shall complete and sup-
ply a sentence report to the commission following
the sentencing decision in every case. The form of
the sentence report shall be as designed by the
commission pursuant to § 6A.05(5)(a).

(5) The commission shall have the authority
to enter partnerships or joint agreements with
organizations and agencies from this and other
jurisdictions, including academic departments,
private associations, and other sentencing com-
missions, to perform research needed to carry out
its duties.

(6) The commission shall have authority to
apply for, accept, and use gifts, grants, or financial
or other aid, in any form, from the federal govern-
ment, the state, or other funding source including
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private associations, foundations, or corporations,
to accomplish the duties set out in this Article.

Comment:

a. Scope. This Section collects a number of provisions
that specify the ancillary powers of a sentencing commis-
sion during both its initial phase of existence, see § 6A.04,
and its ongoing existence after completion of its initial
responsibilities, see § 6A.05.

b. Assistance from other state agencies. Subsections (1)
and (2) recognize that the commission cannot perform its
assigned tasks under §§ 6A.04 and 6A.05 without the help
of other state agencies. Subsection (1), written to apply
generically to all state agencies, instructs those entities upon
request from the commission in the performance of the
commission’s duties, to provide their services, equipment,
personnel, facilities, and information to the greatest extent
practicable. Exception is made only for information that is
legally privileged under state or federal law. For example, a
state public defender’s office need not supply privileged
attorney-client information to a sentencing commission,
and state health-care providers need not supply privileged
physician-patient materials.

Subsection (2) addresses two special cases arising un-
der subsection (1). First, all law-enforcement agencies in the
state are instructed to supply the commission, upon request,
with arrest and criminal-history records of offenders. Sec-
ond, the provision commands the relevant agency, usually
the probation or pretrial-services department, to provide
copies of presentence reports to the commission upon
request.

Both kinds of materials addressed in subsection (2) are
arguably embraced within the general mandate of subsec-
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tion (1). Special provision is made for them, however,
because a number of sentencing commissions have experi-
enced difficulty in obtaining these essential records from
law-enforcement or probation agencies. Subsection (2) is
also more forceful than subsection (1) in that it contains no
caveat that the assistance to the sentencing commission be
rendered only “to the greatest practicable extent.”

c. Preservation of offender confidentiality. Wherever
reasonably feasible, the commission should take steps to
protect the confidentiality of individual offenders about
whom it amasses personal information from a variety of
sources. Subsection (3) speaks to this concern. It should be
possible for the commission to erect privacy safeguards
without obstructing important data on offender popula-
tions, sentencing patterns, crime trends, and recidivism from
outside scrutiny. The second sentence of subsection (3)
instructs the commission, where possible, to retain informa-
tion about specific offenders in a coded form that allows
examination of individual-level data but obscures offend-
ers’ personal identities. This provision is borrowed from the
actual practice of existing commissions.

d. Sentence reports. Subsection (4) formalizes the duty
of sentencing courts to complete sentence report forms as
designed by the commission, see § 6A.05(5)(a), and to sup-
ply those forms to the commission. Without reliable and
complete transmission of sentence reports, the commission
cannot perform its basic function of monitoring sentences
imposed within the systems and the correlates of and rea-
sons for those sentences, see § 6A.05, Comment e.

e. Research partnerships. Subsection (5) is rooted in the
reality that single jurisdictions, or lone agencies, cannot
themselves discharge the research responsibilities that
should ideally be met within a sentencing and corrections
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system. Accordingly, means must be found to join forces
with other entities. One model for multijurisdiction cooper-
ation is to rely on the federal government as the primary
actor. The support of the federal government, however, has
proven inadequate to meet all needs in the area.
Accordingly, the states should be encouraged to explore
partnerships and consortiums that include other state gov-
ernments or private associations. A number of existing com-
missions have undertaken such efforts, which have added
meaningfully to their knowledge base and ability to im-
prove the working of their sentencing systems.

f. Fundraising by commission. Subsection (6) gives
commissions broad powers to engage in fundraising to sup-
port their operations. Particularly when a commission con-
templates ambitious research programs or partnerships out-
side the scope of its normal operations, see subsection (5)
above and § 6A.05(4)(b) and (c), its routine appropriation
from the legislature may prove inadequate to the task. As
with subsection (5), subsection (6) recognizes the critical
shortage in criminal justice, and in the field of sentencing, of
basic information and essential research. Statutory tools
must be given to sentencing commissions to explore cre-
ative ways to address these shortfalls.

§ 6A.09. Omnibus Review of Sentencing System.

(1) Every [10] years, the sentencing commis-
sion shall perform an omnibus review of the sen-
tencing system, including:

(a) along-term assessment of the opera-
tion of the state’s sentencing laws and guide-
lines in meeting the purposes in § 1.02(2), and
for their effects on the administration, effi-
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ciency, and resources of the court systems of
the state;

(b) an assessment of the adequacy of
correctional resources at the state and local
levels to meet current and long-term needs,
and recommendations to the legislature of
means to address shortfalls in such resources,
or to better coordinate the use of such re-
sources as between state and local govern-
ments;

(c) an analysis of areas in which neces-
sary data and research are lacking concerning
the operation of the sentencing system and
the effects of criminal sentences on offend-
ers, victims, families, and communities, in-
cluding a prioritization of data and research
needs;

(d) a comparative review of the experi-
ences of other jurisdictions with similar sen-
tencing and corrections systems;

(e) recommendations to the legislature
or [the rulemaking authority] concerning any
changes in statute, levels of appropriations, or
rules of procedure considered necessary or
desirable by the commission in light of the
findings of the omnibus review; and

(f) such other subjects as determined by
the commission.

(2) The commission shall make and publish a
report to the legislature and the public on its activ-
ities under this Section.

111



§ 6A.09 Model Penal Code: Sentencing

Comment:

a. Scope. This Section addresses the fundamental need
for global self-assessment of the sentencing system at regu-
lar intervals. The revised Code takes the strong view that
questions of sentencing law, policy, and procedure cannot be
resolved at any point in time for all future years. Indeed, the
subject area should be seen as one that is continually evolv-
ing. Innovations such as restorative justice, improvements in
drug-treatment effectiveness, sentencing information sys-
tems, more powerful tools of risk and needs assessments,
among others, are likely to change best practices in criminal
punishment in the coming years. A sound institutional struc-
ture must accommodate self-criticism, experimentation, and
pathways for permanent change. Subsection (1) instructs
the sentencing commission, at least once every 10 years (or
a similar interval), to conduct an ambitious omnibus review
of the sentencing system to inform the commission’s own
work, and for the benefit of others within and outside the
system.

The kind of study contemplated in § 6A.09 will occur
infrequently in the absence of legislative command, and leg-
islative support. It cannot be expected that overworked
commission members and staffs will have the time or re-
sources to step back and reflect on long-term trends and
big-picture goals as part of their workaday routines. Long-
range planning or the search for new horizons of possibility
can often appear to be luxuries when compared with the
press of current business. State sentencing commissions
have conducted omnibus reviews of their systems irregular-
ly at best, but the benefits in self-awareness, concrete
changes in guidelines, and improvements in the use of re-
sources have been large. Section 6A.09 would set in place a
regular cadence for such efforts, so that they are foreseeable
within the life-cycle of a commission.
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b. Time interval. The 10-year interval suggested in
bracketed language in subsection (1) is intended as an outer
boundary. A five-year or seven-year review cycle would be
more desirable. Resource constraints, however, might inhib-
it many commissions from undertaking the task with such
frequency. Even a conservative 10-year interval would pro-
duce whole-system reviews more often than they have been
performed by existing sentencing commissions since the
1980s. Section 6A.09 commits the legislature to support
such efforts at least once a decade.

c. Content of omnibus review. Subsections (1)(a)
through (1)(f) outline the required contents of an omnibus
review. The catch-all provision in subsection (1)(f) reflects
the general philosophy of the revised Code that important
research functions of the commission should not be nar-
rowly defined by legislation. Over the years, the content and
manner of presentation of omnibus reviews should be de-
termined to a large degree by the commission and its re-
search staff. Feedback from the consumers of earlier re-
views and reports, see subsection (2), should loom large in a
commission’s planning for the next review cycle.

Subsection (1)(a) describes in general terms, again sub-
ject to the commission’s best judgment and accumulating
experience, the responsibility to make a long-term assess-
ment of the operation of the state’s sentencing laws and
guidelines in meeting the purposes of § 1.02(2) (general
purposes of the sentencing system). Section 1.02(2) focuses
the commission’s attention on the success of the system in
delivering appropriate individual punishments within the
strictures of § 1.02(2)(a), and the realization of the system-
wide aspirations set forth in § 1.02(2)(b). A major portion of
the omnibus review’s table of contents may thus be dis-
cerned within the purposes provision itself.
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To this the provision adds a particular instruction that
the commission is to study the effects of sentencing laws and
guidelines on the administration, efficiency, and resources
of the court systems of the state. A sentencing system can-
not be deemed effective, and stands small chance of faithful
implementation, if the administration of sentencing laws
and procedures in the courts is unduly burdensome. If dis-
proportionate effort is required to discharge routine tasks,
for example, the courts will have less available time and
attention to resolve issues of difficulty and high significance.
Accordingly, administrative efficiency is a critical element
of the smooth operation of the sentencing system in both
the trial courts and the appellate courts.

Subsection (1)(b) directs the commission’s attention to
long-term resource needs within the sentencing system. The
commission is uniquely situated to speak to this subject
because of its regular responsibilities for the preparation of
correctional impact projections whenever new sentencing
laws or guidelines are proposed, see § 6A.07. Subsection
(1)(b) is intended to provoke a broader consideration of
resource issues within the state, however, and operates on a
longer time horizon than the subject-specific reports pre-
pared under § 6A.07. Further, subsection (1)(b) requires the
commission to address the difficult problem of coordination
in the use of state and local correctional resources.

Subsection (1)(c) requires the commission to comment
upon the adequacy of the data and research available with-
in the sentencing system, and to identify areas in which nec-
essary information is lacking. Severe shortages in knowl-
edge and information have been recognized within
American criminal-justice systems for more than a century.
Progress in addressing these needs has been real, but slow.
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Subsection (1)(c) anticipates that knowledge and informa-
tion deficits will persist for some time to come, but asks the
commission to prioritize for the legislature and the public
those data and research needs that ought to be highest on
the agenda for future development. Under subsection (1)
(e), the commission may choose to recommend legislation
or changes in appropriations required to address the most
urgent needs it has identified.

Subsection (1)(d) continues the revised Code’s philoso-
phy that state sentencing systems should make ongoing
efforts to learn from one another, see also §§ 6A.01(2)(d),
6A.03(1)(c), and 6A.05(3)(c). A commission undertaking a
global reassessment of its own operations, and the sentenc-
ing system of its home jurisdiction, cannot reach sensible
conclusions without a comparative awareness and perspec-
tive. Even on the level of particulars, existing sentencing
commissions have found that changes within their own sys-
tems are frequently inspired by what other states have done.

The omnibus review might identify problems within
the sentencing system that the commission is not empow-
ered to rectify. Subsection (1)(e) creates an expectation, and
the relevant lines of communication, so that the commission
may convey its recommendations of needed changes in law
to the legislature or the state’s rulemaking authority.

d. Report of omnibus review. As with all of the com-
mission’s significant work, a report of the omnibus review is
required in subsection (2). Because the omnibus review
speaks to issues of the performance of the sentencing sys-
tem as a whole, reports under subsection (2) should be of
interest to a broader audience of policymakers, profession-
als, and members of the public than the audience for many
other reports prepared by the commission. Indeed, this is
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one document that can be expected to find a wide reader-
ship in other jurisdictions. The report following an omnibus
review should accordingly be prepared with special care
and attention to accessibility in communication.

ARTICLE 6B. SENTENCING GUIDELINES

§ 6B.01. Definitions.

In this Article, unless a different meaning is
plainly required:

(1) “sentencing commission” or ‘“commis-
sion”” means the permanent sentencing commis-
sion created in § 6A.01;

(2) “sentencing guidelines” or “guidelines”
means sentencing guidelines promulgated by the
commission and made effective under § 6B.11,
which include presumptive sentences, presump-
tive rules, other guidelines provisions, and com-
mentary;

(3) “presumptive sentence” means the penal-
ty, range of penalties, alternative penalties, or
combination of penalties indicated in the guide-
lines as appropriate for an ordinary case within a
defined class of cases;

(4) “departure sentence” or “departure”
means a sentence that deviates from a presump-
tive sentence or rule in the guidelines;

(5) ‘“‘extraordinary-departure sentence” or
“extraordinary departure” means a sentence
other than that specified in a statutory mandato-
ry-penalty provision, or a sentence that deviates
from a heavy presumption created by statute or
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controlling judicial decision and made applicable
to sentencing decisions in a defined class of cases.

Comment:

a. Scope. This provision sets out definitions for the
basic terms used throughout Article 6B. It also gives short-
hand references for the most frequently used terms (such as
“commission” as an alternative to “sentencing commission”
or “departure” in lieu of “departure sentence”). The legal
forms and concepts catalogued here also have operation
outside of Article 6B, for example, in Article 6A and in
§§ 7.XX and 7.ZZ. As required in other Articles, the black-
letter text or Comment cross-references Article 6B.

b. States choosing an advisory guidelines system. A con-
tinuing series of Comments speaks to states that elect to
employ advisory rather than presumptive sentencing guide-
lines. For background and a full listing of relevant
Comments, see § 1.02(2), Comment p.

States opting to employ advisory rather than presump-
tive sentencing guidelines should consider the following
amendments to §§ 6B.01(2) through 6B.01(4):

(2) “sentencing guidelines” or “guidelines”
means sentencing guidelines promulgated by the
commission and made effective under § 6B.11,
which include presumptive recommended sen-
tences, presumptive-rules;-other guidelines provi-

siens recommendations, and commentary;

(3) “presumptive recommended sentence”
means the penalty, range of penalties, alternative
penalties, or combination of penalties indicated in
the guidelines as appropriate for an ordinary case
within a defined class of cases;
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(4) “departure sentence” or “departure”
means a sentence that deviates from a presump-

tive recommended sentence or-rule-in-the-guide-

lines or other guidelines recommendation;

If a legislature wishes to create advisory rather than
presumptive guidelines, it is no longer appropriate to speak
of “presumptions” in the guidelines that may be overcome
by factfinding and legal analysis performed by sentencing
courts. A more accurate word choice, that better defines the
operation of guidelines that are merely advisory, is that the
corpus of guidelines is made up of “recommendations” for
sentencing courts.

Care in the definition of terms may be especially
important if a jurisdiction has chosen an advisory guidelines
structure in the hope that constitutional jury factfinding
requirements at sentencing will not apply to such a system.
Legislatively authorized “presumptions” at sentencing
might in some instances run afoul of the Sixth Amendment,
if judicial factfinding were explicitly required to override
guidelines presumptions. Although it is certainly possible in
an advisory guidelines structure to identify sentences that
are consistent or inconsistent with the guidelines, the system
must avoid placing a quantifiable legal burden on trial
courts to adhere to guidelines terms.

Subsections (2) through (4), adapted to an advisory
regime, therefore substitute forms of the word “recommen-
dation” wherever “presumption” occurs in the unaltered
subsections.

Subsection (4) retains the concept of a “departure”
from advisory guidelines. Although there can be no explicit
“departure standard” in an advisory regime, see § 7.XX,
Comment i, infra, a well-designed advisory system should
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nonetheless place a burden upon sentencing courts to
explain the reasons for their departure decisions. This mar-
ginal burden provides at least some incentive to adhere to
the guidelines in cases where the judge does not feel strong-
ly that a sound basis for departure exists. It also ensures that
sentencing courts will engage in transparent, reasoned
analysis whenever their decisions do not ratify the policy
judgments embedded in the advisory guidelines. Most
importantly, the requirement of a statement of reasons is an
absolute prerequisite for appellate sentence review as con-
templated in § 7.Z2Z, Comment /, infra.

The concept of an “extraordinary departure,” as set
forth in § 6B.01(5), is retained for jurisdictions that choose
to employ the Code’s advisory guidelines structure. The
benchmark against which an extraordinary departure is
measured is never a guideline created by the sentencing
commission, as explained in subsection (5). Rather, this
mechanism comes into play only when the legislature itself,
or the appellate courts, create a rule that is invested with a
“heavy presumption” of correctness in the sentencing
process. The policy choice to have an advisory guidelines
system should not divest the legislature or the courts of
their independent lawmaking powers.

In some cases, the factual basis for an extraordinary
departure at sentencing may fall subject to Sixth
Amendment requirements of jury resolution under the rea-
sonable-doubt standard. Presumably, in such instances, the
legislators or appellate judges who created the heavy pre-
sumption were willing to countenance the procedural cost
of a jury factfinding process. Under the Code’s advisory
guidelines structure, § 7.07B remains in effect to give the
courts flexibility to employ juries as factfinders at sentenc-
ing when required by the Constitution.
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§ 6B.02. Framework for Sentencing Guidelines.

(1) The sentencing guidelines shall set forth
presumptive sentences for cases in which offend-
ers have been convicted of felonies or misde-
meanors, and nonexclusive lists of aggravating
and mitigating factors that may be used as
grounds for departure from presumptive sen-
tences, subject to § 6B.04.

(2) The guidelines may set forth additional
presumptive rules applicable to sentencing deci-
sions as determined by the commission, or when
required by law.

(3) The commission shall determine the best
formats for expression of presumptive sentences
and other guidelines provisions, which may
include one or more guidelines grids, narrative
statements, or other means of expression.

(4) The commission shall promulgate guide-
lines that are as simple in their presentation and
use as is feasible.

(5) The guidelines shall include nonbinding
commentary to explain the commission’s reason-
ing underlying each guideline provision, and to
assist sentencing courts and other actors in the
sentencing system in the use of the guidelines.

(6) The guidelines shall address the use of
prison, jail, probation, community sanctions, eco-
nomic sanctions, postrelease supervision, and
other sanction types as found necessary by the
commission. [The guidelines shall not address the
death penalty.]
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(7) No provision of the guidelines shall have
legal force greater than presumptive force as
described in this Article in the absence of express
authorization in legislation or a decision of the
state’s highest appellate court. The guidelines may
not prohibit the consideration of any factor by
sentencing courts unless the prohibition repro-
duces existing legislation, clearly established con-
stitutional law, or a decision of the state’s highest
appellate court.

(8) No sentence under the guidelines may
exceed the maximum authorized penalties for the
offense or offenses of conviction as set forth in
§§ 6.06 through 6.09.

(9) In promulgating guidelines or amended
guidelines, the commission shall make use of the
correctional-population forecasting model in
§ 6A.07. All guidelines or amended guidelines for-
mally proposed by the commission shall be
designed to produce aggregate sentencing out-
comes that may be accommodated by the existing
or funded correctional resources of state and local
governments.

(10) In promulgating guidelines or amended
guidelines, the commission shall comply with the
provisions of [the state’s administrative-proce-
dures act].

Comment:

a. Scope. This provision outlines the characteristics of
sentencing guidelines under the revised Code. Within the
wide range of possible sentencing systems denoted as
“guidelines” systems, the Code selects and recommends
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those features associated with the most successful state
guideline systems. At the same time, the Code allows con-
siderable room for variation and experimentation in differ-
ent states, and for guidelines to evolve in a single jurisdic-
tion over time.

b. Presumptive provisions. Subsections (1) and (2)
delineate the commission’s powers to author “presumptive”
guideline provisions. Subsection (7) expressly limits the
commission’s authority through use of the same concept:
No sentencing recommendation, rule, standard, or other
guideline provision promulgated by the commission itself
can carry legal authority greater than “presumptive”
authority.

The word “presumptive” is not wholly self-defining. On
its face it rules out the extremes of a mandatory guidelines
system or one in which guidelines are purely advisory. Many
possibilities exist in between these two extremes, however,
and all of them could potentially be labeled “presumptive.”
In order to grasp the quantum of legal force assigned to pre-
sumptive guidelines in the revised Code, it is necessary to
review the interlocking provisions of §§ 6B.04 (Presumptive
Guidelines and Departures); 7.XX (Judicial Authority to
Individualize Sentences); and 7.ZZ (Appellate Review of
Sentences). As explained in the Comments following those
Sections, the revised Code places heavy emphasis on the
preservation of judicial sentencing discretion within a
framework of sentencing law. Provided adequate reasons
can be given in specific cases, in light of the purposes of pun-
ishment set out in § 1.02(2), the courts hold ultimate discre-
tion to deviate from guideline presumptions.

Subsection (1) states that the guidelines shall contain
presumptive sentences for both felonies and misdemeanors.
Some states have formulated guidelines for felonies alone,
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while a comparable number of guidelines systems embrace
both felonies and misdemeanors. Subsection (1) reflects a
policy choice in favor of broader coverage of the guidelines.
Large numbers of misdemeanor convictions occur in all
American criminal-justice systems, considerable resources
are invested in the punishment of those offenses, and the
most severe misdemeanor sentences can be more punitive
than the least severe felony sentences. A comprehensive
approach to fairness, effectiveness, and the efficient use of
resources in sentencing law should accordingly reach mis-
demeanors as well as felonies.

Subsection (2) permits the commission to draft pre-
sumptive guidelines provisions in addition to the statements
of presumptive sentences and the enumerations of aggra-
vating and mitigating factors expressly required in subsec-
tion (1). This reflects a general theme in § 6B.02 that the
exact form and means of expression of guidelines should
not be dictated by the legislature, but should be within the
remit of the commission, see subsection (3). Many conceiv-
able guideline provisions fall within the scope of subsection
(2). A commission, for example, will find it necessary to
promulgate presumptive rules that address the choice be-
tween concurrent and consecutive sentences in particular
categories of cases, see § 6B.08. Section 6B.03(5) invites the
commission to develop principles for prioritization of the
utilitarian and restorative purposes of sentencing as applied
to identified categories of cases. A commission might decide
that offenders’ criminal histories shall not be considered in
the derivation of presumptive sentences, but choose instead
to create other rules or principles on the subject, see
§ 6B.07(1). The revised Code authorizes the commission to
produce standards to assist courts in weighing a defendant’s
cooperation with the government as a factor at sentencing,
see § 6B.06(6). Beyond these examples, commissions may
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find it desirable to address many other recurring subject
matters not specified by statute.

c. Flexibility in means of expression. Subsection (3)
gives the commission wide latitude to determine the best
means of expression of presumptive sentences and other
guideline provisions. Although most American guideline
jurisdictions have favored a two-dimensional grid (or
“chart” or “matrix”), with axes for crime severity and crim-
inal history, the revised Code does not insist upon such a
format. A handful of states have experimented with narra-
tive guidelines, or guidelines reduced to offense-specific
worksheets. These innovations and others are allowed and
encouraged under the Code.

The two-dimensional grid carries certain advantages
that a commission should consider. Most guidelines grids
are simple to use. A grid also displays at a single glance
numerous policy choices of critical importance to the sys-
tem as a whole. With modest study, for example, it is easy to
discern comparative levels of sentence severity across crime
categories. The visual aid of a one-page grid, with its wealth
of reference points, can assist the commission in the goal of
furthering proportionality in punishment, see § 1.02(2)(a)
(). Indeed, the physical layout of a guidelines grid makes it
difficult to avoid thinking about proportionality relation-
ships among presumptive sentences. Suppose for example,
in a proposed set of guidelines, a property offender with a
prior record of property offending is slated to receive a
heavier penalty than a serious violent offender with past
convictions for violent crimes. This kind of anomaly can
appear quite glaring in the pictorial layout of a guidelines
grid. Similarly, the grid format may be useful for the effi-
cient display of data about the operation of the sentencing
system, such as the numbers of cases expected to arise in
each “grid box,” or the rate of guideline departures in one
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zone of the guidelines as opposed to another. Ultimately,
these visual tools can facilitate thought and insights about
sentencing practices in a jurisdiction.

A disadvantage of the two-dimensional grid is that it
gives automatic primacy to the sentencing factors charted
on its x and y axes. Further, the configuration of the grid can
impose a logic upon policy decisions that ought to be called
into question. See, e.g., § 6B.07, Comment b (existing guide-
line grids assume a linear relationship between offenders’
lengthening criminal histories and severity in punishment).
In evaluating these shortcomings, however, it is important
to understand that no American guidelines system is limit-
ed to consideration only of the factors represented on the
twin axes of the grid. All guidelines systems allow sentenc-
ing judges to weigh “non-grid” factors, which add a third
dimension to the operation of the guidelines. The number
and significance of non-grid factors varies across jurisdic-
tions. Virtually all American guidelines systems, for exam-
ple, include enumerated aggravating and mitigating factors
within the guidelines that may be used as reasons for devi-
ation from presumptive sentence recommendations. These
factors typically represent considerations that cannot be
quantified in advance for whole categories of cases, see
§ 6B.04(4) and Comment e. Most systems also allow room
for judge-made departure factors, which can add greatly to
the substantive concerns that play a role in sentencing deci-
sions. See § 7.XX(2)(a) (expressly authorizing the creation
of judge-made departure factors grounded in the purposes
of § 1.02(2)(a)). The commission and the courts can also
develop principles for the application of sentencing purpos-
es to individual cases. Some commissions have indicated
that different goals of punishment should operate, or should
be considered in different orders of priority, depending on
the type of offense before the court. This approach is en-
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couraged in § 6B.03(5) of the revised Code. The appellate
courts in a number of jurisdictions have also created sub-
stantial bodies of case law devoted to the consideration of
sentencing purposes by trial courts within the guideline sys-
tem. See § 7.ZZ(1). All of these added dimensions of analy-
sis allow the simple device of a grid to work as a starting
point for punishment determinations, while still permitting
a wide range of subjective and individualized factors to
assume a formal role in case decisions.

Despite decades of experience with guidelines grids
across a number of state guideline systems, the drafters of
the revised Code concluded that it was neither a timeless
nor perfected instrument of sentencing policy. The pros and
cons of the grid format should remain open to study and
debate as further innovations in sentencing reform are pio-
neered in the coming years. A small number of states have
used narrative sentencing guidelines with success. Other
jurisdictions have experimented with guideline worksheets
for specific offenses or categories of offenses. Fully comput-
erized iterations of guidelines may be closely at hand. The
ability of guidelines to contribute to the operation of the
system bears no necessary relation to their means of expres-
sion. Indeed, the decision to avoid “numerical” guidelines
has in some jurisdictions proven to be popular with judges
and practitioners, and has perhaps been an important ele-
ment of the political acceptability of guidelines reform in
those states.

d. Simplicity in guidelines. Subsection (4) states the
qualified principle that simplicity in guideline drafting is
desirable when it is feasible. Some sentencing commissions
have produced byzantine guidelines. In the federal system,
for example, the operation of the “relevant conduct” provi-
sion and the criminal-history rules are often quite difficult
for the parties to anticipate in advance. Even calculations of
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offense severity require numerous steps, and cases involving
multiple counts of conviction encounter formidable com-
plexities. Most state systems, in contrast, have produced sen-
tencing guidelines that are relatively easy to apply. Other
things being equal, a simple system facilitates guidelines
compliance more readily than a complex system, and is less
likely to stir resentment among officials who must work
with the guidelines on a daily basis.

e. Nonbinding guideline commentary. Subsection (5)
requires the commission to append nonbinding commen-
taries to its guideline provisions. The commentary serves a
dual function. First, it ensures that the commission has ade-
quately explained its reasoning in promulgating guidelines,
see § 6A.01(2)(e). Second, it may assist actors in the sen-
tencing system in the proper application of the guidelines.

Under the revised Code, the guidelines commentary
carries no force of law. This reflects the Code’s general
approach of limiting the authority of the commission in
relation to the judicial branch. The courts may, of course,
choose to endorse specific commentaries as a matter of
judicial lawmaking.

f Array of sanctions in guidelines. Subsection (6) re-
quires the commission to address the full range of criminal
sanctions in guidelines provisions, with the exception of the
death penalty. The exception applies only in jurisdictions
that authorize capital punishment, and is accordingly set
forth in brackets.

Some sentencing commissions have produced guide-
lines that speak only to the questions of whether prison
sanctions should be imposed, and the length of prison terms.
This has been one basis for criticism of the federal sentenc-
ing guidelines, for example. Several state commissions, in
contrast, have formulated guidelines that address the full
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range of community sanctions, from the most to least re-
strictive. A number of these states have had success in giv-
ing structure to nonprison sanctioning decisions, and in
encouraging the greater use of intermediate punishments,
see § 1.02(2)(b)(iv).

The inclusion of the full menu of criminal sanctions
within the ambit of guidelines is also needed for planning
purposes. The ability of a commission to project future
needs in community-based programs, see § 6A.07(2), is
greatly increased when the demands on those programs are
channeled through guidelines. The commission, for exam-
ple, when proposing new guidelines to divert some propor-
tion of prison-bound offenders into drug treatment, can
alert the legislature to anticipated needs for additional pro-
gram slots if the new guidelines were to take effect. Among
American jurisdictions without sentencing commissions
and guidelines, experience has shown that desired changes
in sentencing policy can be frustrated by the lack of high-
quality projections of resource needs, and advance planning
for meeting those needs.

g Limitation on commission authority. The primary
limitation on the power of the sentencing commission
under the revised Code is the institutional choice that the
commission can author no affirmative recommendation,
principle of limitation, or prohibitive standard that carries
legal authority greater than presumptive force. Subsection
(7) makes this limitation express and unmistakable. As
defined in the Code, the legally binding character of guide-
line presumptions is relatively modest, allowing consider-
able latitude for judicial sentencing discretion in particular
cases. See Comment b, above.

The Code does contemplate that some rules applicable
to sentencing decisions will carry greater weight than pre-
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sumptive guidelines provisions. These must be laid down by
official decisionmakers other than the commission, howev-
er. Subsection (7) provides that the legislature or the state’s
highest court may create and enforce rules that are more
forceful than guidelines presumptions.

h. Guidelines to operate within statutory maximum
penalties. Subsection (8) sets forth a rule, all but universal
among American guidelines systems, that no sentence rec-
ommended by the guidelines may exceed the statutory
maximum penalty for the offense or offenses of conviction.
These maxima for felonies and misdemeanors are set out in
§8 6.06 and 6.09 of the 1962 Code. Subsection (8), although
based in statutory precedent in American guidelines juris-
dictions dating back over a quarter century, has more
recently also become a federal constitutional requirement.

i. Resource management under guidelines. When pro-
mulgating sentencing guidelines, subsection (9) requires
that the commission make use of the correctional-popula-
tion forecasting model described more fully in § 6A.07. The
second sentence of subsection (9) instructs the commission
that any guidelines it formally proposes must not be de-
signed to produce sentences that will exceed the existing or
funded correctional resources of state and local govern-
ments. The commission may not by itself commit state and
local governments to new expenditures, nor may it seek to
implement sentencing policy without assurance that the
required facilities and personnel will be made available.

Subsection (9) does not foreclose a commission from
propounding guidelines that would require new correction-
al resources in the state. All existing sentencing commis-
sions have done so. Some have written guidelines that have
contributed to planned incarceration growth; some have
produced guidelines that have expanded the need for inter-
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mediate punishment programming. What subsection (9)
does require is that requisite facilities and personnel be
funded in conjunction with the adoption of guidelines that
are expected to call upon those resources. If the legislature,
or local governments, will not or cannot provide what is
needed, the commission’s freedom of action must be limit-
ed by those realities. The commission’s guidelines may of
course introduce new priorities for the efficient and effec-
tive use of existing resources. But the commission may not
produce guidelines to fit an imaginary correctional system.

J. Compliance with administrative-procedure act. The
notice, hearing, and explanation requirements of each
state’s administrative-procedure act should supply the tem-
plate for procedural requirements visited upon sentencing
commissions. Subsection (10) so provides. An open and vis-
ible lawmaking process is especially valuable in the field of
criminal sentencing, where broad input from diverse con-
stituencies is needed for the best operation and legitimacy
of the system as a whole.

k. States choosing an advisory guidelines system. A con-
tinuing series of Comments speaks to states that elect to
employ advisory rather than presumptive sentencing guide-
lines. For background and a full listing of relevant
Comments, see § 1.02(2), Comment p.

States opting to employ advisory rather than presump-
tive sentencing guidelines should consider amendments to
subsections (1), (2), (3), and (7), as follows:

(1) The sentencing guidelines shall set forth
presumptive recommended sentences for cases in
which offenders have been convicted of felonies
or misdemeanors, and nonexclusive lists of aggra-

vating and mitigating factors that maybe—used
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sentencing courts are encouraged to consider as
grounds for departure from presumptive recom-
mended sentences, subject to § 6B.04.

(2) The guidelines may set forth additional
presumptiverules recommendations applicable to
sentencing decisions as determined by the com-
mission, or when required by law.

(3) The commission shall determine the best
formats for expression of presumptive recom-
mended sentences and other guidelines provi-
sions, which may include one or more guidelines
grids, narrative statements, or other means of
expression. . ..

(7) No provision of the guidelines shall have
legal force greater—than—presumptive—foree—as
deseribed-in-this Axtiele in the absence of express
authorization in legislation or a decision of the
state’s highest appellate court. The guidelines may
not prohibit the consideration of any factor by
sentencing courts unless the prohibition repro-
duces existing legislation, clearly established con-
stitutional law, or a decision of the state’s highest
appellate court.

Most of the alterations suggested above are needed to
carry forward the substitution of the concept of “recom-
mendations” about sentencing where the stronger term
“presumption” occurs in the unaltered provision, see
§ 6B.01, Comment b.

Subsection (7) recognizes, however, that the guidelines
may incorporate legally enforceable rules or proscriptions
created by the legislature or controlling court decision.
Thus, for example, advisory guidelines in any American sys-
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tem could state with authority that criminal punishment
may not be increased based on a defendant’s race or reli-
gious beliefs. This would merely articulate settled constitu-
tional law. In each jurisdiction, however, it is open to the leg-
islature or courts to impose additional, subconstitutional
rules on the sentencing process, see § 6B.06. For instance, a
jurisdiction might choose to provide through statute or
appellate-court opinion that a defendant’s decision to plead
guilty cannot lawfully supply a basis, without more, for a
sentence markedly more lenient than the judge would have
imposed in the absence of a guilty plea. If such a rule were
to be formulated by the legislature or the courts in an advi-
sory guidelines jurisdiction, the sentencing commission can
be expected to incorporate into “advisory” guidelines the
legally binding rule created by an authorized agency exter-
nal to itself.

§ 6B.03. Purposes of Sentencing and Sentencing Guide-
lines.

(1) In promulgating and amending the guide-
lines the commission shall effectuate the purposes
of sentencing as set forth in § 1.02(2).

(2) The commission shall set presumptive
sentences for defined classes of cases that are pro-
portionate to the gravity of offenses, the harms
done to crime victims, and the blameworthiness of
offenders, based upon the commission’s collective
judgment of appropriate punishments for ordi-
nary cases of the kind governed by each presump-
tive sentence.

(3) Within the boundaries of severity permit-
ted in subsection (2), the commission may tailor
presumptive sentences for defined classes of cases
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to effectuate one or more of the utilitarian or
restorative purposes in § 1.02(2)(a)(ii), provided
there is realistic prospect for success in the real-
ization of those purposes in ordinary cases of the
kind governed by each presumptive sentence.

(4) The commission shall recognize that the
best effectuation of the purposes of sentencing
will often turn upon the circumstances of individ-
ual cases. The guidelines should invite sentencing
courts to individualize sentencing decisions in
light of the purposes in § 1.02(2)(a), and the guide-
lines may not foreclose the individualization of
sentences in light of those considerations.

(5) The guidelines may include presumptive
provisions that prioritize the purposes in
§ 1.02(2)(a) as applied in defined categories of
cases, or that articulate principles for selection
among those purposes.

(6) The guidelines shall not reflect or incor-
porate the terms of statutory mandatory-penalty
provisions, but shall be promulgated independent-
ly by the commission consistent with this Section.

Comment:

a. Scope. This provision underscores and gives content
to the commission’s obligation to produce sentencing guide-
lines that are based in the legislative purposes of sentencing
and corrections set forth in § 1.02(2). This is part of the
Code’s general strategy to give prominence and effect to
the purposes provision as applied throughout the sentenc-
ing system. In addition, § 6B.03 is needed because some sen-
tencing commissions—most famously the United States
Sentencing Commission—have elected to produce guide-
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lines with no articulated connection to the fundamental
goals of the system.

Subsection (1) states the general import of the provi-
sion as a whole, with elaborations to follow in the ensuing
subsections.

b. Proportionality and guidelines. Subsection (2)
explicitly links the Code’s proportionality principle, see
§ 1.02(2)(a)(i), to the commission’s collective task of fix-
ing presumptive sentences for “ordinary cases,” see
§ 6B.04(2). Under the Code, utilitarian or restorative
objectives are never sufficient to justify a penalty that is
disproportionately lenient or severe in light of the gravi-
ty of the offense, the harm done to the crime victim, and
the blameworthiness of the offender. Because these re-
tributive anchor points do not translate mathematically
into sentencing outcomes, however, the Code views pro-
portionality constraints as flexible in nature. In a given
case, they can accommodate a “range” of possible penal-
ties that are not disproportionate, see § 1.02(2)(a)(i).

Against this backdrop, subsection (2) requires the
commission to apply its best collective judgment to modal
or “ordinary” cases expected to arise under presumptive
guideline provisions. The experience of commission mem-
bers is called upon in the first instance to identify those sce-
narios most often presented in run-of-the-mill cases.
Commissioners must then apply their collective moral judg-
ment to the visualized cases. The goal of the process is not
to reach a definitive statement of proportionality, nor
should the commission attempt to capture in guidelines the
full spectrum of potentially just sentences. Neither task is
realistic in the abstract, nor can one expect commission
members of diverse perspectives to agree with one another
to the point of deontological exactitude. What may be
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expected, however, is that commission members will find
agreement that a defined presumptive sentencing range for
each category of case is safely within the outer limits of
undue lenity or severity.

So understood, the guidelines can play a meaningful
role in the furtherance of just sentences without overstating
the commission’s powers of moral discernment, and without
unrealistic expectations of moral consensus among commis-
sioners. Just as importantly, guidelines that are helpful but
modest in their proportionality claims do not purport to tie
the hands of sentencing courts in individualized decision-
making.

c. Utilitarian and restorative purposes under guidelines.
Presumptive guideline provisions may incorporate utilitari-
an and restorative goals of sentencing, as recognized in sub-
section (3). This provision reflects an important develop-
ment in the conception of sentencing-guidelines reform
since the 1970s and 1980s, when these reforms were widely
associated with a singular emphasis on the philosophy of
just deserts. With increasing frequency over the years,
American sentencing commissions have produced guide-
lines that respond to risk and needs assessments of particu-
lar offenders, see § 6B.09 (to be drafted). Particularly in the
areas of drug treatment and other intermediate punish-
ments, the best commissions have searched for ways to
identify those offenders most likely to benefit from specific
programs. Most guidelines systems to some degree have
attempted to reserve the longest prison sentences for those
offenders who present the gravest dangers of serious reof-
fending. Commissions in some jurisdictions have also
revised their guidelines to accommodate the fact that judges
frequently decide to tailor penalties to best serve utilitarian
objectives, see subsection (4). Indeed, the shift toward a
hybrid approach of retributive and utilitarian goals in sen-
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tencing reform has become all but universal. There is no
guideline system in the nation that currently operates sole-
ly on bases of retribution or just deserts.

Subsection (3) endorses and encourages these preex-
isting trends. It contemplates whole categories of cases in
which “ordinary” scenarios will lend themselves to pursuit
of a defined utilitarian or restorative result. The commission
is authorized to pursue those goals provided there is “real-
istic prospect for success,” see also § 1.02(2)(a)(ii).

Ilustration:

1. Based on research undertaken or reviewed by
the sentencing commission, it appears that the ordinary
offender convicted of certain classes of drug offenses
will stand a good chance of treatment success if en-
rolled in an intensive substance-abuse program. There
is a realistic basis to believe that such offenders will
learn to control their substance dependency and return
to a law-abiding lifestyle. The commission may pro-
mulgate presumptive guideline provisions that recom-
mend the sanction of intensive drug treatment for such
offenders, provided this sanction would not, in the col-
lective judgment of commissioners, be disproportion-
ately lenient or severe.

d. Individualized sentences under guidelines. One over-
arching goal in the revised Code’s sentencing structure is to
preserve room for judicial discretion to individualize pun-
ishments. Subsection (4) articulates this goal as part of the
express legislative instructions given the commission for
formulation of sentencing guidelines.

Judicial discretion, in light of the underlying purposes
of sentencing and corrections, is not antithetical to the legal
framework of criminal punishment. It is necessary and
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desirable when justified by the circumstances of individual
cases. Subsection (4) instructs the commission to adopt such
a view when crafting guidelines. Under no circumstances
may the guidelines foreclose the individualization of sen-
tences; rather, they should invite the exercise of trial-court
discretion in those many instances when the guidelines’
conception of an “ordinary case” does not fit the particular
circumstances before the court.

e. Prioritization of the purposes of sentencing within
guidelines. It is a commonplace observation in sentencing
theory that utilitarian goals often conflict with one another,
or may conflict with retributive goals. Some theoreticians, in
answer to this difficulty, have posited systems that respond
primarily or exclusively to retributive purposes, or to partic-
ular utilitarian objectives. These approaches carry advan-
tages of philosophical coherence, but the drafters of the
revised Code concluded that they are too narrow to reflect
the complexities and ambiguities of human response to
criminal behavior. Section 1.02(2)(a) instead adopts a
mixed or hybrid approach to sentencing purposes that
allows different goals to operate in different settings. The
organizing principle in § 1.02(2)(a) is that proportionality
constraints always act as outer limits upon utilitarian or
restorative impulses. Within the boundaries of proportion-
ality, however, § 1.02(2)(a) gives no basis to prefer one util-
itarian or restorative objective over another, except to pro-
vide that these objectives should be pursued “in appropri-
ate cases.” See § 1.02(2), Comment e.

Subsection (5) invites the sentencing commission to
provide further guidance to sentencing courts than is con-
tained in § 1.02(2)(a) on questions of multiple and conflict-
ing purposes. It posits that there will be no single best hier-
archy of considerations applicable in all criminal cases, but
that the commission may usefully craft provisions that
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speak to discrete categories of cases. For example, a com-
mission might promulgate a guideline stating that, for seri-
ous violent offenses, the primary purposes to be weighed by
sentencing courts should be retribution and incapacitation
of the offender. Another guideline might provide that, for
certain kinds of property crime, the leading considerations
ought to be restitution to the crime victim and specific
deterrence of the offender through the application of eco-
nomic sanctions. For categories of cases at the lowest end of
the gravity scale, the guidelines may direct the courts chiefly
to restorative sentences that address the needs of victims,
offenders, and their communities.

There is no reason to suppose that the operative goals
of punishment should be the same from top to bottom of
the criminal-justice system, and much experience that dic-
tates otherwise. Authority to make categorical pronounce-
ments in this difficult area should be conferred with caution.
The commission under subsection (5) is empowered to
make only presumptive statements of preference among
sentencing purposes. If good reasons exist in particular
cases to privilege other goals, the courts enjoy substantial
discretion to override the guidelines.

f. Mandatory penalties and guidelines. Subsection (6)
provides that the commission must always produce guide-
lines that are best designed to serve the goals of the system,
and should not base its judgments about appropriate sen-
tences upon any mandatory-penalty provisions that may
exist in the jurisdiction. The effect of this subsection is to
limit the distortion introduced by mandatory penalties with-
in the overall sentencing structure. The 1962 Code and the
revised Code both disapprove of mandatory-penalty laws,
see § 6B.05 (to be drafted). Where mandatory penalties
exist alongside sentencing guidelines, they frequently intro-
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duce punishments that are disproportionate, not subject to
the exercise of judicial discretion, and cut free from the pri-
oritization of the use of correctional resources built into the
guidelines schemes.

All of these problems are compounded, however, if a
commission treats mandatory penalties as benchmarks for
penalty levels within the guidelines. For example, suppose
that a state legislature has recently enacted a mandatory
penalty for a specific drug offense so that the minimum sen-
tence must be a prison term of 10 years. Imagine also that
the sentencing guidelines in effect, before the mandatory
penalty was enacted, recommended much shorter prison
terms for this and equivalent drug offenses, including some
drug crimes arguably more serious than the offense covered
by the mandatory penalty. In response to the new mandato-
ry provision, the commission decides to amend its guide-
lines so that all offenses closely comparable to the crime
subject to the 10-year minimum sentence will now also be
assigned presumptive sentences under the guidelines of at
least 10 years. Drug offenses of somewhat lesser gravity are
assigned presumptive punishments of nearly 10 years in
prison, and so on. Ultimately, many of the guidelines’ provi-
sions for drug crimes will be realigned due to the gravita-
tional pull of the mandatory penalty.

Subsection (6) forecloses the above scenario. It pre-
serves to the greatest extent possible the commission’s
unique function of reaching collective judgments about
appropriate penalties in light of the experience, expertise,
and moral sensibilities of the commission’s membership.
The deliberative process demanded of the commission
would be trivialized if guideline drafting were allowed to
become merely a process of interpolation within external
reference points.
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g. States choosing an advisory guidelines system. A con-
tinuing series of Comments speaks to states that elect to
employ advisory rather than presumptive sentencing guide-
lines. For background and a full listing of relevant
Comments, see § 1.02(2), Comment p.

States opting to employ advisory rather than presump-
tive sentencing guidelines should consider amendments to
subsections (2) through (5), as follows:

(2) The commission shall set presamptive recom-
mended sentences for defined classes of cases that are
proportionate to the gravity of offenses, the harms
done to crime victims, and the blameworthiness of of-
fenders, based upon the commission’s collective judg-
ment of appropriate punishments for ordinary cases of
the kind governed by each presumptive sentence.

(3) Within the boundaries of severity permitted in
subsection (2), the commission may tailor presamptive
recommended sentences for defined classes of cases to
effectuate one or more of the utilitarian or restorative
purposes in § 1.02(2)(a)(ii), provided there is realistic
prospect for success in the realization of those purpos-
es in ordinary cases of the kind governed by each pre-
sumptive sentence.
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(5) The guidelines may include presumptive-pro-

visiens recommendations that prioritize the purposes
in § 1.02(2)(a) as applied in defined categories of cases,
or that articulate principles for selection among those
purposes.

Most of the changes suggested above are needed to
carry forward the substitution of the concept of “recom-
mendations” about sentencing where the stronger term
“presumption” occurs in the unaltered provision, see
§ 6B.01, Comment b.

Subsection (4) is deleted in its entirety because it is
unnecessary, and a non sequitur, in an advisory guidelines
structure. In a presumptive guidelines system, subsection (4)
plays the important role of exhorting the commission to be
respectful of trial courts’ authority to individualize sen-
tences, and to fashion guidelines that assist in rather than
trammel upon the individualization process. These exhorta-
tions are not required in an advisory system because the
sentencing commission holds no formal power to suppress
proper (or improper) exercises of discretion by sentencing
courts. Further, subsection (4) expressly bans all attempts by
a sentencing commission to “foreclose” the individualiza-
tion of sentences on grounds relevant to the purposes stat-
ed in § 1.02(2). This provision serves no purpose when the
commission holds no power to author legally effective
guidelines of any kind.

§ 6B.04. Presumptive Guidelines and Departures.

(1) The guidelines shall have presumptive
legal force in the sentencing of individual offend-
ers by sentencing courts, subject to judicial discre-
tion to depart from the guidelines as set forth in
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§ 7.XX. The commission may designate specific
guidelines provisions as advisory recommenda-
tions to sentencing courts.

(2) The commission shall fashion presump-
tive sentences to address ordinary cases within
defined categories, based on the commission’s col-
lective judgment that the majority of cases falling
within each category may appropriately receive a
presumptive sentence.

(3) The guidelines shall address the selection
and severity of sanctions. Presumptive sentences
may be expressed as a single penalty, a range of
penalties, alternative penalties, or a combination
of penalties.

(a) For prison and jail sentences, the
presumptive sentence shall specify a length
of term or a range of sentence lengths.
Ranges of incarceration terms should be
sufficiently narrow to express meaningful
distinctions across categories of cases on
grounds of proportionality, to promote rea-
sonable uniformity in sentences imposed
and served, and to facilitate reliable projec-
tions of correctional populations using the
correctional-population forecasting model
in § 6A.07.

(b) The guidelines shall include pre-
sumptive provisions for determinations of
the severity of community punishments,
including postrelease supervision.

(c) Where the guidelines permit the
imposition of a combination of sanctions
upon offenders, the guidelines shall include
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presumptive provisions for determining the
total severity of the combined sanctions.

[(d) The guidelines shall include pre-
sumptive provisions for the determination of
the severity of sanctions upon findings that
offenders have violated conditions of com-
munity punishments.]

(4) The guidelines shall include nonexclusive
lists of aggravating and mitigating factors that may
be used as grounds for departure from presump-
tive sentences in individual cases. The commission
may not quantify the effect given to specific aggra-
vating or mitigating factors.

Comment:

a. Scope. Section 6B.04 is one of three cornerstone pro-
visions that frame the relative discretionary powers of the
sentencing commission, the trial courts, and the appellate
courts under the sentencing structure of the revised Code.
This Section, § 7.XX (Judicial Authority to Individualize
Sentences), and § 7.ZZ (Appellate Review of Sentences),
read as an interlocking whole, define the limited extent to
which the sentencing commission’s “presumptive” guide-
lines are legally binding upon the judiciary, and are enforce-
able through the appellate process.

Section 6B.04 addresses the legal force of presumptive
guidelines provisions as a general matter, the role of pre-
sumptive sentences in the governance of punishment sever-
ity, and the commission’s responsibilities to assist courts in
the exercise of their departure power. Section 6B.05 (to be
drafted) speaks to the role of presumptive guideline provi-
sions in the selection and use of different types and combi-
nations of criminal sanctions.
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b. Legal force of the guidelines. 1t is possible to design a
sentencing system in which guidelines are mandatory, whol-
ly advisory, or carry a quantum of legal force at any point
along the continuum between those extremes. The revised
Code recommends neither polar position.

Mandatory guidelines are unsound as a matter of pub-
lic policy. Since the 1962 Code, the Institute has expressed
its strong condemnation of mandatory-minimum penalty
provisions. The policies supportive of this view are in no way
affected when mandatory punishments are enacted under
the rubric of guidelines.

The revised Code recommends that guidelines carry a
modest measure of legal force and enforceability. When
afforded presumptive weight, guidelines supply an authori-
tative “rough draft” of proportionate penalties across cate-
gories of cases. Presumptive guidelines articulate starting
points for reasoned judicial analysis in cases of departure
from their benchmarks. A moderate degree of enforceabili-
ty thus facilitates the task of developing a departure
“jurisprudence” through the common-law process. Indeed,
the practice of appellate sentence review is best founded
upon principles of law, and not mere advisements, to be
applied at the trial level.

As “presumptive legal force” is defined throughout the
revised Code, the judiciary possesses greater control over
sentencing decisions in individual cases than does the com-
mission. The revised Code does not construct a system in
which the relative authorities of the courts and commission
are in equipoise, exactly halfway between the mandatory
(commission-driven) and advisory (full-judicial-discretion)
alternatives. Instead, the Code gives the judicial branch ulti-
mate decisional power over every issue arising in the guide-
lines, with the exception of specific subject areas where the
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legislature itself—or the judiciary itself, by decision of the
state’s highest appellate court—has removed or limited
such judicial authority, see §§ 6B.02(7); 6B.06; 7.XX(2).

For a full discussion of the sentencing courts’ departure
power, see § 7XX, Comment c. A sentencing court may
depart from any presumptive guidelines provision upon
finding “substantial circumstances” in an individual case
that the guidelines “will not best effectuate the purposes in
§ 1.02(2)(a)” (general purposes of the sentencing system for
decisions affecting individual offenders). The commission
may not proscribe the factors upon which sentencing courts
may base departures, nor may the commission quantify the
effects of particular factors,see § 7.XX(2)(a) and subsection
(4), this provision. On appeal, the general standard of
review applicable to departure standards is meaningful yet
deferential to the trial court, see § 7.ZZ(6), Comment g.

Judicial discretion to deviate from the guidelines is
substantially more confined than described above only in
the case of “heavy presumptions.” A heavy presumption
may not be elided by courts except through the exercise of
their “extraordinary departure” power, see § 6B.01(5);
§ 7.XX(3), Comment d. The commission itself holds no
power to create heavy presumptions, however. These must
be authored by the legislature or the courts themselves.

Subsection (1) lays down the general rule that sentenc-
ing guidelines will carry “presumptive legal force,” to be
understood in light of the trial courts’ departure power as
defined in § 7.XX. The subsection further provides that the
commission may choose to designate certain provisions of
the guidelines as merely advisory to the courts. The com-
mission may encounter circumstances in which it wishes to
provide some guidance to judges, but lacks the degree of
confidence that would support a presumptive provision, see,
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e.g., § 6B.08(1)(d) (for some categories of cases, the com-
mission may decline to state a presumptive rule on whether
a concurrent or consecutive sentence should be imposed,
leaving the matter to the discretion of the sentencing court).
Subsection (1) places a ceiling upon the binding force of
sentencing guidelines promulgated by the commission, but
not a floor.

c¢. Ordinary cases as the bases for guideline presump-
tions. Subsection (2) states the operational philosophy of
presumptive sentence provisions. By virtue of its collective
membership, see § 6A.02, a well-constituted commission
may speak with credibility to the appropriate sentencing
benchmarks in categories of “ordinary cases.” In arriving at
such judgments, the commission must hew to the purposes
of the sentencing system, see § 6B.03(1). The commission
should arrive at its conceptions of “ordinary cases,” and
should assign guideline penalties to categories of those
cases, in light of the varied experience of the membership,
the best available information, and the members’ delibera-
tive efforts to represent the moral sentiments of the whole
community. The task is not easy. No set of guidelines will be
defensible from all lines of attack. The legitimacy of the
guidelines does not flow from the commission’s ability to
arrive at incontestable conclusions, however. It flows direct-
ly from the quality and diversity of the commission mem-
bership, and the roundtable process of commission deliber-
ations—as well as from the fact that the guidelines must be
crafted in a manner expected to win high rates of judicial
acceptance. The guidelines are not ukases but a framework
for decisionmaking to be tested, and checked if necessary, in
their application to individual cases.

d. Presumptive guidelines and sentence severity. The pri-
mary subject of subsection (3) is the guidelines’ role in the
determination of the severity of punishments in several par-
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ticular contexts. The first sentence of the provision speaks
broadly to the selection of sanctions as well as the question
of their severity. The guidelines must be concerned with
both matters. The issue of dispositional choice, including
legislative guidance to the commission on the proper use of
confinement sanctions in guideline presumptions, is treated
in § 6B.05 (to be drafted).

The second sentence of subsection (3) continues the
theme of flexibility concerning the means of expression of
guidelines established in § 6B.02(1). Depending on the type
of case, presumptive sentences might best be expressed as a
single penalty, a range of penalties, alternative penalties, or
a combination of penalties. The commission may select dif-
ferent means of expression for different categories of
offenses. For example, statements of presumptive penalties
for misdemeanors might be considerably simpler than those
for felonies. Within felony guidelines, some commissions
have identified borderline cases where they have chosen to
recommend either an incarceration term or a restrictive
community punishment within a single presumptive provi-
sion. Subsection (3) is intended to allow for and encourage
exactly this kind of flexibility in the communication of the
commission’s preferences.

The severity of prison and jail sentences are tradition-
ally denoted by their lengths of term (or the amount of time
of freedom that they subtract). American guideline systems
have, to date, focused on this feature of total confinement in
their formulations of presumptive penalties. Subsection
(3)(a) anticipates that this will continue to be a central con-
cern of any scheme of presumptive incarcerative terms in
the future. However, subsection (3)(a) is not intended to
rule out presumptive guideline provisions of the future that
might address the conditions of confinement as well as
duration.
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Subsection (3)(a) speaks to the desirable breadth of
guideline ranges for sentences of total confinement.
Existing American guidelines systems vary markedly in
their approaches to this question. At a far extreme, guide-
line ranges may be so broad that they approximate the
expansive statutory ranges found in traditional indetermi-
nate sentencing systems. Where this is the case, the guide-
lines add little value to the preexisting sentencing regime in
the encouragement of proportionate sentences, consistency
of thought process across individual cases, or reasonably
accurate forecasting of the foreseeable effects of changes in
the sentencing system.

The revised Code adopts the view that guidelines
ranges for incarceration terms should be fairly narrow, with
the understanding that a generous departure power resides
in the sentencing courts to move beyond those narrow con-
straints when necessary to tailor appropriate punishments
to the facts of individual cases.

A plurality of existing guideline systems employ an
algebraic formula to describe the boundaries of guideline
ranges for prison and jail sentences. For example, if x is the
midpoint of the range; the upper boundary of the range can-
not exceed 1.15 x, and the lower boundary must be at least
0.85 x. There is no magic in such formulas, but they convey
unmistakably to the commission that reasonably narrow
guidelines are wanted.

Subsection (3)(a) eschews algebra, and seeks to com-
municate the need for reasonably narrow guideline ranges
in functional terms. The provision is intended to produce
results comparable to those achieved with algebraic bound-
aries, while avoiding arbitrary numerical cutoffs. One bene-
fit of the functional approach is that it does not lock the
commission into the same formula for incarceration sen-
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tences of varying lengths. The primary disadvantage of the
functional approach is its fuzziness. If the legislature envi-
sions guideline ranges of a certain amplitude, it may be
unwise to grant the commission discretion to determine
otherwise.

Subsection (3)(b) instructs the commission to develop
guidelines for the severity of community punishments,
which must be crafted in light of the principles for selection
among sanctions in § 6B.05 (to be drafted). Of particular
importance is the inclusion of postrelease supervision as a
stand-alone “community punishment” in subsection (3)(b).
This continues the 1962 Code’s policy determination that
the time period of “parole” supervision—now “postrelease”
supervision—should not turn on the residuum of an offend-
er’s prison sentence unserved on the date of release, but
should be fixed independently based on the underlying pur-
poses of postrelease interventions. See 1962 Model Penal
Code, § 6.10(2).

Subsection (3)(c) extends the principles stated in (3)(a)
and (3)(b) to cases, which are expected to arise with fre-
quency, in which an offender is sentenced to more than one
sanction. Combinations of sanctions can be overlapping, as
where a defendant sentenced to community supervision is
also sentenced to make restitution to the crime victim.
Indeed, economic sanctions of numerous types and ratio-
nales are often imposed upon single offenders, with limited
sense of priority or overall proportionality, see § 6B.0S,
Comment and Reporter’s Notes (to be drafted). Combi-
nations of sanctions may also be sequential, as when a pris-
on sentence is followed by a period of postrelease super-
vision. In any of these circumstances, some mechanism is
required to govern the total severity of all penalties ren-
dered, or else the requirement of proportionate punish-
ments in § 1.02(2)(a)(i) becomes meaningless.
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Subsection (3)(c) could be interpreted to embrace the
complex but increasingly important subject of collateral
consequences that attend criminal convictions, to varying
effects, in all jurisdictions. Convicted felons, for example,
may lose eligibility for government housing, welfare, and
educational assistance, and may be barred from employ-
ment in numerous fields. Property—including cash, auto-
mobiles, entire residences—may be forfeited to the govern-
ment in civil proceedings. Noncitizens may be subject to
deportation or other immigration-law consequences. In
some states, convicted felons lose their rights to vote, for a
defined or indefinite period. In most states, at least some
felons forfeit their right to own a firearm.

Although most collateral sanctions are defined as civil
disqualifications rather than criminal punishments—and
therefore escape constitutional proportionality review—
they are inarguably painful visitations upon persons con-
victed of crime, with heavy potential impacts on offenders’
life chances. Any comprehensive program to effect the
revised Code’s fundamental concerns for proportionality in
crime response and the furtherance of forward-looking,
crime-reductive, and reintegrative goals, cannot ignore the
expanding domain of collateral consequences of criminal
convictions.

Subsection (3)(d), a bracketed provision, would extend
the commission’s prescriptive rulemaking powers into the
realm of sentence revocations. Nationwide, roughly 40 per-
cent of prison admissions result from revocation decisions
rather than new court commitments. A small number of
American commissions have experimented with the cre-
ation of “revocation guidelines.” No one approach to this
matter has yet emerged as definitive.
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Independent of this subsection, the revised Code has
already taken the view that sentencing commissions should
explore the desirability of greater regulation of revocation
decision-points, see § 6A.05(3)(b) (commission should
“study the desirability of regulating through statute, guide-
lines, standards, or rules . . . the discretionary decisions of
officials with authority to impose sanctions for the violation
of sentence conditions”). Bracketed subsection (3)(d), if
adopted by a legislature, would preempt the commission’s
responsibility to study and make recommendations on this
subject, and would cede immediate responsibility to the
commission to produce revocation guidelines. Under
§ 6A.04(1), unless some other timeline were specified by the
legislature, bracketed subsection (3)(d) would be a compo-
nent of the commission’s initial responsibilities to be dis-
charged in the first two years of its existence. See § 6A.04
(1). A jurisdiction with high volumes of sentence revoca-
tions, especially when there is a perceived crisis in the area,
may prefer the accelerated time frame set forth in bracket-
ed subsection (3)(d).

e. Departure factors within the guidelines. Subsection
(4) codifies the practice of nearly every American sentenc-
ing commission. First, the provision instructs the commis-
sion to provide guidance to sentencing courts, voiced from
the collective wisdom of the commission membership, con-
cerning those case-specific factors that should appropriate-
ly be considered as grounds for departure from presump-
tive penalties. As with all other guidelines provisions draft-
ed by the commission, the enumerated grounds for depar-
ture may carry presumptive legal force, but no more.
Aggravating and mitigating factors may be responsive to
proportionality concerns, or they may speak to utilitarian or
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restorative purposes within the boundaries of proportion-
ate punishment, see § 1.02(2)(a)(i), (ii).

Illustrations:

1. A sentencing commission may include as enu-
merated grounds for departure (1) the aggravating fac-
tor that the harm done by the offender was greater
than in an ordinary case because the crime victim was
a person of unusual vulnerability, or (2) the mitigating
factor that defendant was less blameworthy than in an
ordinary case because the crime victim was at fault in
provoking the commission of the offense in a manner
not rising to a defense at trial. Both factors speak
directly to proportionality concerns in § 1.02(2)(a)(i).

2. A sentencing commission may include a provi-
sion that designated offenders are to be assessed for
drug and alcohol dependency and for their amenabili-
ty to different programs of substance-abuse treatment
in and out of confinement. So long as the resulting
penalty does not violate the proportionality constraints
in § 1.02(2)(a)(i), the commission may authorize sen-
tencing courts to impose sanctions of greater or lesser
severity than the presumptive sentence, as needed to
best address the treatment needs of individual offend-
ers. Such an enumerated departure provision would
speak to the utilitarian goal of offender rehabilitation
in § 1.02(2)(a)(ii).

3. A sentencing commission may include a provi-
sion that designated cases (probably limited to cases in
which victim and offender assent) are eligible for a
restorative sentencing procedure, such as a “family
group conference” in which the offender, the offend-
er’s family, the victim, the victim’s family, and repre-
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sentatives of the community meet to discuss, and
attempt to reach consensus upon, the appropriate sanc-
tion in the case. If the conference results in a suggested
penalty of greater or lesser severity than the presump-
tive sentence normally given in the guidelines, the com-
mission may encourage trial courts to treat the recom-
mendation of the family group conference as a suffi-
cient ground for an aggravated or mitigated sentence,
so long as the resulting punishment is not dispropor-
tionate under § 1.02(2)(a)(i). This departure provision
would further the goal of restoration of crime victims
and communities under § 1.02(2)(a)(ii).

Subsection (4) stresses that the catalogue of departure
factors enumerated in guidelines must be nonexclusive. This
is consistent with the general approach of the revised Code
to preserve judicial sentencing discretion within the frame-
work of sentencing guidelines. The commission may neither
mandate nor proscribe the consideration of any departure
factor supported by the purposes of sentencing and correc-
tions in § 1.02(2), see § 6B.02(7). Further, it is no part of the
commission’s institutional role to police the use of judge-
made departure factors for their fidelity to legislative pur-
poses. That task is assigned to the appellate courts in the
revised Code, see § 7.ZZ(1).

Finally, and consistent with the Code’s theory of prece-
dence of judicial discretion within a guidelines system, the
second sentence of subsection (4) forbids the commission to
quantify the effect to be given to specific departure factors.
Presumptive penalties in guidelines must often be given
quantitative expression. The revised Code, however, takes
the strong view that individualization of sentences is fre-
quently needed in response to case-specific factors that are
subjective, unforeseeable in advance, and interactive with
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one another in subtle ways. The departure power is de-
signed to address a wide universe of special circumstances,
which may call for small deviations from presumptive pen-
alties in some cases, and dramatic changes in others. In the
Code’s structure, a commission’s guidelines supply starting
points for the courts’ individualization process. The com-
mission through its guidelines may not attempt mechanisti-
cally to control that process.

f. States choosing an advisory guidelines system. A con-
tinuing series of Comments speaks to states that elect to
employ advisory rather than presumptive sentencing guide-
lines. For background and a full listing of relevant Com-
ments, see § 1.02(2), Comment p.

States opting to employ advisory rather than presump-
tive sentencing guidelines should consider the following
amendments throughout § 6B.04:

§ 6B.04. Presumptive Guidelines Recommenda-
tions and Departures.

(1) The guidelines shall have—presumptive

legal-Horee-inthe-sentencing-of-ndividual-otfend-
. stbi A

CES by SeRtencing eourts S“.h:'”.l to-judicial Ehﬁ“.e

“Eﬂ. ta fleﬁml f”m.lh.e guidelines as set fﬂllh. H
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be adyvisory to sentenc-

tions-to-senteneing-courts
ing courts, subject to the requirements of consul-
tation, analysis, and articulation of the sentencing

court’s reasoning when imposing sentence as set
forth in § 7.XX.

(2) The commission shall fashion presump-
tive recommended sentences to address ordinary
cases within defined categories, based on the com-
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mission’s collective judgment that the majority of
cases falling within each category may appropri-
ately receive a presumptive sentence.

(3) The guidelines shall address the selection
and severity of sanctions. Presamptive Recom-
mended sentences may be expressed as a single
penalty, a range of penalties, alternative penalties,
or a combination of penalties.

(a) For prison and jail sentences, the
presumptive recommended sentence shall
specify a length of term or a range of sen-
tence lengths. Ranges of incarceration terms
should be sufficiently narrow to express
meaningful distinctions across categories of
cases on grounds of proportionality, to pro-
mote reasonable uniformity in sentences
imposed and served, and to facilitate reliable
projections of correctional populations using
the correctional-population forecasting
model in § 6A.07.

(b) The guidelines shall include pre-
sumptive recommended provisions for deter-
minations of the severity of community pun-
ishments, including postrelease supervision.

(c) Where the guidelines permit con-
emplate the imposition of a combination of
sanctlons upon offenders, the guidelines shall
include presumptive—provisions recommen-
dations for determining the total severity of
the combined sanctions.

[(d) The guldellnes shall include pre-
recommendations for
the determination of the severity of sanctions
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upon findings that offenders have violated
conditions of community punishments.]

(4) The guidelines shall include nonexclusive
lists of aggravating and mitigating factors that may
be-used sentencing courts are encouraged to con-
sider as grounds for departure from presumptive
recommended sentences in individual cases. Fhe

eommission-may-not-quantify the-effeet-givente
e . tiontinet i

Section 6B.04 as a whole must be modified in jurisdic-
tions that choose to implement guidelines as advisory recom-
mendations. Nearly all of the amendments suggested above
merely convert language of “presumptions” into alternative
formulations using the word “recommendations.”

The meaning of § 6B.04 cannot be grasped without a
close understanding of § 7.XX (Judicial Authority to In-
dividualize Sentences). The cross-reference is made explicit
in the altered version of § 6B.04(1).

The amended subsection (1) also declares the status of
the guidelines as “advisory,” yet frames this characterization
against the procedural requirements of consideration,
analysis, and explanation that are the core of § 7.XX (as
modified for an advisory guidelines structure). See § 7.XX,
Comment i, infra.

§ 6B.0S. Selection Among and Use of Sanctions. [70 be
drafted]

§ 6B.06. Eligible Sentencing Considerations.

(1) The commission when promulgating
guidelines shall have authority to consider all fac-
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tors relevant to the purposes of sentencing in
§ 1.02(2), with the exception of factors whose con-
sideration has been prohibited or limited by con-
stitutional law, express statutory provision, or con-
trolling judicial precedent.

(2) Except as provided in this Section, the
commission shall give no weight to the following
factors when formulating any guidelines provision
that affects the severity of sentences:

(a) an offender’s race, ethnicity, gender,
sexual orientation or identity, national origin,
religion or creed, socioeconomic status, and
political affiliation or belief; and

(b) alleged criminal conduct on the part
of the offender other than the current offens-
es of conviction and, consistent with § 6B.07,
the offender’s prior convictions and juvenile
adjudications, or criminal conduct admitted
by the offender at sentencing.

(3) The guidelines shall provide that a depar-
ture sentence or an extraordinary-departure sen-
tence may not be based on any factor necessarily
comprehended in the elements of the offenses of
which the offender has been convicted, and no
finding of fact may be used more than once as a
ground for departure or extraordinary departure.

(4) Notwithstanding the provisions of subsec-
tion (2)(a):

(a) the personal characteristics of of-
fenders may be included as considerations
within the guidelines when indicative of cir-
cumstances of hardship, deprivation, vulnera-
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bility, or handicap, but only as grounds to re-
duce the severity of sentences that would oth-
erwise be recommended;

(b) the commission may include an
offender’s gender as a factor in guideline pro-
visions designed to assess the risks of future
criminality or the treatment needs of classes
of offenders, or designed to assist the courts
in making such assessments in individual
cases, provided there is a reasonable basis in
research or experience for doing so; and

(c) the guidelines may include offend-
ers’ financial circumstances as sentencing
considerations for the purpose of determina-
tion of the amounts and terms of fines or
other economic sanctions.

(5) The commission may include provisions
in the guidelines that address whether, under what
circumstances, and to what extent, a plea agree-
ment or sentence agreement by the parties may
supply an independent basis for a departure sen-
tence or an extraordinary-departure sentence.

(6) The commission may include presump-
tive provisions in the guidelines to assist the courts
in their consideration of evidence of an offender’s
substantial assistance to the government in a crim-
inal investigation or prosecution.

Comment:

a. Scope. This provision speaks to those considerations
that may be weighed by the sentencing commission when
creating sentencing guidelines. Parallel provisions speak to

158



Art. 6B. Sentencing Guidelines § 6B.06

other decisionmakers in the sentencing system. In Article 7,
considerations eligible to sentencing courts are addressed
(provision to be drafted). In Part III, similar questions of
permission and limitation must be posed for official actors
empowered to make prison-release decisions, and for courts
or other actors authorized to set penalties for sentence vio-
lations (provisions to be drafted).

Under the revised Code, the commission has no power
to forbid or require the consideration of any sentencing fac-
tor. Only the legislature and the courts possess this authori-
ty, see § 6B.02(7). For its part, however, the legislature
should use its authority sparingly when addressing the com-
mission and the courts. These are the actors closest to the
complex and mutable issues of sentencing law and policy.
Fixed legislative directives foreclose the dialogue between
commission and courts, and prevent the evolution of a com-
mon law of sentencing.

The legislature should preempt the authorities of the
judiciary and the commission to weigh specific sentencing
factors only when strong public-policy or constitutional
concerns are present. Section 6B.06, read together with the
parallel provision in Article 7 addressed to the courts (to be
drafted), set forth those few areas in which considerations
that may otherwise be seen as relevant to the purposes in
§ 1.02(2) are nonetheless declared ineligible by legislative
command. Section 6B.06 likewise works to ensure that cer-
tain factors cannot be removed from consideration, such as
in subsection (6). Together with the parallel provision in
Article 7 (to be drafted), subsection (6) helps ensure that
sentencing courts are always free to consider a defendant’s
cooperation with a government investigation as a factor in
mitigation of sentence, subject only to presumptive guid-
ance from the commission.
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b. General authority and limitations. Many jurisdictions
through statute or case law grant sweeping authority to
decisionmakers to weigh virtually all conceivable factors
concerning the offense or the offender when making sen-
tencing determinations. Section 6B.06(1) refines the typical
approach in two ways. First, subsection (1) requires that sen-
tencing considerations must be relevant to the purposes of
sentencing and corrections in § 1.02(2). This is intended to
be a meaningful and enforceable substantive limitation
upon the reach of the general permission extended in sub-
section (1), and is part of the revised Code’s thoroughgoing
program to elevate the importance of the statement of pur-
poses in § 1.02(2).

Second, subsection (1) expressly recognizes that its
general grant of authority may be qualified by constitution-
al command, statutory provision, or controlling judicial
precedent. The remainder of § 6B.06 sets out the most im-
portant legislative limitations recommended in the Code. It
is equally important, however, to highlight the permissibili-
ty of judge-made limitations. Without explicit statutory
authorization, the courts may not recognize their own dis-
cretion to carve out exceptions to the general grant of per-
mission in subsection (1).

c. Prohibited personal characteristics of offenders.
Many jurisdictions have provisions in statute or guidelines
similar in spirit to subsection (2)(a), addressed to the com-
mission or other decisionmakers in the sentencing system.
In part, subsection (2)(a) restates federal constitutional law
under the First Amendment, Due Process, and Equal
Protection Clauses, and analogous state constitutional guar-
antees. Yet the subsection in no way depends upon consti-
tutional foundations. Its provisions represent good public
policy in an egalitarian society even if not demanded by
constitutional strictures.
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Some jurisdictions go further than subsection (2)(a) in
prohibiting the consideration of the personal characteristics
of offenders, and have removed from consideration such
things as age, family circumstances, community ties, educa-
tional attainment, and employment history. At the extreme,
the federal guidelines in the past foreclosed consideration
of a defendant’s amenability to drug treatment or other
rehabilitative programming. These more expansive restric-
tions may be founded on good intentions (in particular, the
concern that many of the factors on the extended list corre-
late with race, ethnicity, or class), but have drawn much crit-
icism because they disadvantage defendants who might oth-
erwise have made justifiable claims of mitigation. Indeed,
frequent charges have been leveled that an elongated list of
prohibited sentencing factors works to increase the severity
of punishments imposed upon racial and other minority
groups. Given the uncertainties, this is not an area in which
model legislation should pronounce a confident recommen-
dation. By omitting an “extended” list of prohibitions from
subsection (2)(a), the Code invites further study of these
issues.

d. Exceptions to subsection (2)(a). Subsection (4)(a)
states a general proposition that operates as an exception
to subsection (2)(a), but also carries independent force.
Subsection (2)(a) may not be read to prohibit considera-
tion of an offender’s race, ethnicity, sexual orientation or
identity, natural origin, religion or creed, socioeconomic
status, or political affiliation or belief, if such factors are
part of a showing that the defendant presents circum-
stances of hardship, deprivation, vulnerability, or handicap
that ought to be weighed in mitigation of sentence. Such
circumstances, for example, might affect judgments of per-
sonal blameworthiness under § 1.02(2)(a)(i), or individu-
alized treatment needs under § 6B.09 (to be drafted).
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Subsection (4)(b) states an important but limited ex-
ception to the prohibition in subsection (2)(a) of considera-
tion of an offender’s gender. This exception is based on
powerful statistical and social-science evidence that gender
is a robust predictive factor, at least in some settings, of the
future criminality of persons who have a prior record of
offending. The legislature should not prohibit the commis-
sion, or other decisionmakers in the sentencing system,
from weighing this knowledge when making or facilitating
actuarial predictions of future criminal behavior. An
unqualified bar to gender-based decisional criteria, if left to
stand in subsection (2)(a), would discriminate against
women as a group when measured against their observed
propensity for criminal behavior.

Subsection (4)(b) further recognizes that women
offenders as a group may present treatment needs relevant
to rehabilitative sentencing that are distinct from the needs
of male offenders as a group. Again, the commission should
not be foreclosed from responding to such knowledge,
where it exists.

The exceptions stated in subsection (4)(b) operate only
when the commission has “a reasonable basis in research or
experience” to incorporate the consideration of gender into
guidelines. Further, the exceptions are limited to risk and
needs assessments, and thus go only to such sentencing pur-
poses as incapacitation and rehabilitation in § 1.02(2)(a)(ii).
Subsection (4)(b) has no effect on considerations of pro-
portionality in punishment in § 1.02(2)(a)(i). As stated
explicitly in § 1.02(2)(a)(ii), any adjustment of penalties due
to the outcome of a risk or needs assessment as applied to
an individual offender cannot exceed “the boundaries of
sentence severity permitted in [§ 1.02(2)(a)(i)].”
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Subsection (4)(c) is a limited exception to the prohib-
ited factor of “socioeconomic status” in subsection (2)(a).
The amounts of fines and other economic sanctions, and
conditions of payment such as installment schedules, should
be allowed to vary with the wealth and income stream of
particular offenders. A “day fine” system, for example,
encouraged elsewhere in the Code revision (provision to be
drafted), could not be incorporated into guidelines without
the qualification stated in subsection (4)(c).

e. Alleged nonconviction offenses. Subsection (2)(b)
reflects the policy view that, if criminal penalties are to be
assessed for crimes government officials believe a defen-
dant has committed, those crimes must first be charged and
proven at trial beyond a reasonable doubt or admitted by
the defendant. The provision embraces the “conviction-
offense” philosophy of a number of state sentencing guide-
line systems and the American Bar Association’s Criminal
Justice Standards for Sentencing. It rejects the modified
“real-offense” approach of the federal sentencing guide-
lines.

Subsection (2)(b) bars consideration at sentencing of
alleged criminal offenses that have never been charged, that
have been charged but dismissed (perhaps as part of a plea
agreement), or that have been charged and tried resulting in
acquittals. These rules respond to the concern that determi-
nations of guilt of statutorily defined offenses are attended
by numerous constitutional and subconstitutional safe-
guards at trial that often evaporate in the relative informal-
ity and brevity of sentence proceedings. These trial protec-
tions include a defendant’s right to a jury trial, the pre-
sumption of innocence, the requirement of proof of all con-
stituent elements of offenses beyond a reasonable doubt,
the right to confront adverse witnesses, the availability of
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the exclusionary-rule remedy for unconstitutionally ac-
quired evidence, the Double Jeopardy guarantee barring
relitigation of an acquittal, and the rules of evidence. These
protections have not traditionally been available at sen-
tencing proceedings.

In addition to differences in formal procedure, subsec-
tion (2)(b) also responds to the practical reality that, while
there may be occasional exceptions, sentence proceedings
typically command far less time, care, and attention on the
part of the court and the parties than a full-blown criminal
trial. The total “procedural differential” between trial and
sentencing is a chasm rather than a crevice. Even if the
Constitution is not offended, it is nonetheless an anomaly
with grave impacts upon fairness and process regularity to
allow the litigation of criminal guilt for the first time at sen-
tencing, or to permit the relitigation of charges that could
not be sustained at trial. The anomaly is all the more seri-
ous—as often occurs under “real-offense” sentencing—
when the penalty consequences attending a finding of
“guilt” at sentencing are identical to those that would have
resulted from a formal conviction at trial.

Subsection (2)(b) does not adopt an idealized convic-
tion-offense philosophy that would disallow all sentencing
considerations other than the bare facts of conviction as
established in the elements of the conviction offenses. No
American jurisdiction has gone to this extreme. Instead, the
provision adopts a modified conviction-offense philosophy
that permits expansive consideration of extra-offense facts.
Subsection (2)(b) does not forbid sentencing consideration
of any aggravating or mitigating circumstances surrounding
offenses of conviction, or any personal characteristic of the
offender, or any consideration of the impact of an offense
on its victim, or any other factor relevant to the purposes of
sentencing under § 1.02(2)(a) —with the exception of factu-
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al considerations that have been defined by the legislature
as crimes separate or different from the conviction offenses.
Even in the case of separately defined crimes, of course,
punishment for the additional offenses is not barred by sub-
section (2)(b). Rather, a burden is placed on the prosecution
to charge and obtain convictions for additional or more
serious offenses before punishment for those offenses may
be imposed.

Illustration:

1. A sentencing commission may not promulgate
guideline provisions that increase the presumptive
penalty following a drug conviction if it is established
at sentencing proceedings that the defendant commit-
ted additional drug crimes that were never charged,
were charged and dismissed, or were charged but re-
sulted in acquittals at trial. Nor may the commission
enumerate aggravating factors, based on similar
alleged nonconviction offenses, as grounds for depar-
ture from presumptive sentences under the guidelines.
The commission may, however, incorporate into the
guidelines factors such as: the defendant played a lead-
ership role in a drug crime involving more than one
offender, drugs sold by the defendant were of unusual-
ly poor and dangerous quality, drugs were sold to an
underage or otherwise vulnerable buyer, and the
like —so long as those factors do not replicate elements
of separate offenses as defined by the legislature.

Subsection (2)(b) does not attempt a full resolution of
the difficult policy question of which facts may appropriate-
ly be resolved at sentencing and which facts are sufficiently
“elemental” to determinations of guilt or statutory grading
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that they should be reserved for adjudication at trial. Sub-
section (2)(b) does supply a partial answer to the question,
however. A legislative judgment that designated facts are of
sufficient importance to be included in statutory elements
of offenses is the clearest possible signal that those facts are
major markers of guilt, innocence, or grading distinctions.
The legislature, commission, and courts may develop addi-
tional rules or presumptions concerning the division of
factfinding labor as between trial and sentencing. Under the
philosophy of the Code revision and this subsection, such
further explorations of best policy are encouraged, but they
should build upon and not subtract from the foundational
rule stated here.

f- Double counting of offense elements. Subsection (3)
ensures that a fact already established as part of the deter-
mination of a defendant’s guilt cannot be counted a second
time as a departure factor in aggravation of sentence.
Similarly, it prevents any single factor from counting more
than once as a ground for departure or extraordinary depar-
ture, even when not an offense element. While the commis-
sion cannot on its own authority lay down prohibitions of
sentencing considerations in the guidelines, subsection (3)
authorizes and requires the commission to do so in these
instances.

g. Plea agreement as mitigating factor. Subsection (5)
proceeds from the assumption that, as a general rule, a plea
agreement or sentence agreement standing alone should
provide no grounds for a departure or extraordinary depar-
ture from applicable guidelines or statutory sentencing law.
Once again, the commission itself would not be free to au-
thor such a prohibition. The legislature here, and in Article
7 (when addressing sentencing courts), should seek to ad-
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dress the effect of bargaining by the parties, which other-
wise might function as a limitless avenue of deviation from
sentencing presumptions. Somewhere in Article 7, black-let-
ter language will provide that:

In the absence of express permission from
the sentencing commission in the sentencing
guidelines, the fact of a plea agreement or sen-
tence agreement standing alone shall not be suffi-
cient justification to support a departure or
extraordinary departure.

As indicated by the above-quoted language, subsection (5)
does not carve an absolute prohibition in stone. It does,
however, grant exclusive authority to the commission to
design and calibrate relevant provisions if needed.

h. Cooperation as a mitigating factor. Subsection (6)
must be understood in relation to its parallel provision in
Article 7 (to be drafted). The two sections together will
ensure that sentencing courts always have authority to con-
sider a defendant’s cooperation with the government as a
factor in mitigation of sentence. Black-letter language in
Article 7 will clarify that a court’s authority to do so may
follow a motion by the government, the defense, or the
court’s own motion. This provision is made necessary by the
contrary approach of the federal sentencing guidelines,
which have prohibited such consideration except upon
motion of the relevant prosecutor. The commission in sub-
section (6) is granted authority to author presumptive
guidelines provisions on this subject, but no restrictions
more forceful than presumptions, subject to the departure
power in § 7.XX, may be placed on sentencing courts’ dis-
cretion.
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§ 6B.07. Use of Criminal History.

(1) The commission shall consider whether to
include the criminal histories of defendants as a
factor in the determination of presumptive sen-
tences, as an aggravating factor enumerated as a
ground for departure from a presumptive sen-
tence, or as a component of other presumptive
provisions or recommendations in the guidelines.
The commission may develop different approach-
es to the use of criminal history for different cate-
gories of cases.

(2) The commission may include considera-
tion of prior juvenile adjudications as criminal his-
tory in the guidelines, but only when the proce-
dural safeguards attending juvenile adjudications
are comparable to those of a criminal trial.

(3) The commission shall fix limitations peri-
ods after which offenders’ prior convictions and
juvenile adjudications should not be taken into
account to enhance sentence. The limitations peri-
ods may vary depending upon the current and
prior offenses, but shall in no event exceed [10]
years for prior juvenile adjudications. The com-
mission may create presumptive rules that give
decreasing weight to prior convictions and juve-
nile adjudications with the passage of time.

(4) The commission shall monitor the effects
of guidelines provisions concerning criminal histo-
ry, any legislation incorporating offenders’ crimi-
nal history as a factor relevant to sentencing, and
the consideration of criminal history by sentenc-
ing courts. The commission shall give particular
attention to the question of whether the use of
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criminal history as a sentencing factor contributes
to punishment disparities among racial and ethnic
minorities, or other disadvantaged groups.

Comment:

a. Scope. This provision speaks generally to the com-
mission’s use of criminal history as a sentencing factor with-
in the guidelines. Section 6B.07 is closely related to the more
particularized § 6B.09 (Risk and Needs Assessments of
Offenders) (to be drafted), which addresses the use of crim-
inal history, along with other factors, in support of predic-
tions of recidivism and the selection of the most appropri-
ate correctional interventions for individual offenders.

b. Broad discretion to the commission. Section 6B.07(1)
does not require a commission to build into guidelines the
consideration of offenders’ criminal histories, but it does
require the commission to “consider” whether and in what
circumstances it is desirable to do so. The provision explicit-
ly opens the door to a number of possible vehicles for guide-
lines provisions on criminal history: as part of the determi-
nation of presumptive sentences in the first instance (this is
the majority approach of American guidelines systems
today), as an aggravating factor in support of departure (the
present minority approach), or as a component of any other
kind of presumptive provision or recommendation in the
guidelines (allowing for future experimentation).

Subsection (1) further makes clear that the commis-
sion’s approach to criminal history in the guidelines need
not be unitary across all case categories. If the commission
finds it appropriate to do so, it may develop different
approaches to the use of criminal history for different class-
es of offenders, current offenses, and prior offenses.

169



§ 6B.07 Model Penal Code: Sentencing

The broad flexibility—and lack of firm direction—con-
veyed in subsection (1) is fully intended by the drafters. At
the outset of the 21st century, there is enormous variation
across jurisdictions—including American guidelines and
non-guidelines jurisdictions and the various legal systems in
other democratic countries—in the approaches taken to the
use of criminal history as a sentencing factor. No best prac-
tice has emerged. In fact, the study of the purposes and
effects of the varied approaches has until recent years been
stunted. Section 6B.07 recognizes that the subject of prior
offending is of great importance and merits thoughtful
deliberation by every commission. This is an area in which
innovation, conjoined with continuous evaluation, should
be encouraged, see subsection (4).

Much like § 6B.02(1), § 6B.07(1) calls into question the
use of the “grid” format for the expression of sentencing
guidelines. Most American guidelines systems in the early
2000s employed two-dimensional grids (or “matrices” or
“charts”) with the gravity of current offenses scored on one
axis and the offender’s criminal history scored on the other.
These grid calculations of course are not the end of the deci-
sional process. All systems allow extra-grid factors to influ-
ence penalties in the form of departure factors or other
adjustments. In some systems the full catalogue of extra-
grid factors that must or may be considered by sentencing
courts is quite expansive. Yet the grid concentrates attention
on its twin elements. Moreover, the grid—whether inten-
tionally or unconsciously —defines a way of thinking about
prior offending. It suggests, by its very configuration, a lin-
ear relationship between criminal history and appropriate
punishment severity.

Sections 6B.02 and 6B.07 would allow future commis-
sions to use a two-dimensional grid, mapping offense sever-
ity and criminal history, when designing the format of sen-
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tencing guidelines. Indeed, the grid format carries proven
advantages, see § 6B.02(3) and Comment c. At least a hand-
ful of states, however, have elected to present their guide-
lines in other forms, such as narrative statements or offense-
specific worksheets. In at least some of these systems, the
impact of offenders’ criminal history on punishment is not
reducible to the mechanical, additive impacts often found in
grid-based guidelines.

As part of its duty to “consider” the uses of criminal
history in subsection (1), the commission should consider
the possibility of removing or limiting such consideration
for whole classes of cases. There is controversy within the
research community about the degree of predictive power
of criminal history standing in isolation, and reason to
believe that predictive accuracy varies with circumstances.
There are also concerns that sentencing schemes that place
heavy weight on prior offending exacerbate punishment
disparities affecting racial and ethnic minority groups.
Given that current knowledge on these important subjects
is far from adequate, § 6B.07 leaves open the possibility
that, for some, many, or all offenses, commissions of the
future might decide the consideration of criminal history
should be eliminated or given muted effect.

c¢. Theoretical underpinnings of the consideration of
criminal history at sentencing. Any use of criminal history as
a factor in the guidelines must be driven by the underlying
purposes of sentencing and corrections in § 1.02(2), see
§ 6B.03(1) (“In promulgating and amending the guidelines
the commission shall effectuate the purposes of sentencing
as set forth in § 1.02(2)”); see also § 6A.01(2)(e) (the com-
mission shall “perform its work and provide explanations
for its actions consistent with the purposes of the sentencing
system in § 1.02(2)”). In application to individual cases,
therefore, the criminal-history provisions of the guidelines
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must work within the limits of proportionality expressed in
§ 1.02(2)(a)(i).

The revised Code does not insist that all jurisdictions
employ identical understandings and applications of pro-
portionality limitations. Proportionality is a flexible con-
struct that gains content through the choices of authorita-
tive decisionmakers, including the commission and the
courts. The commission’s incorporation of criminal history
as a guideline factor must be done in light of the commis-
sion’s best collective judgments about proportionality in the
severity of sentences, see § 1.02(2)(a)(i). If criminal history
i1s made part of the guidelines in furtherance of utilitarian
goals, the commission must attend to the strictures of
§ 1.02(2)(a)(ii) and, if relevant, the requirements of § 6B.09
(Risk and Needs Assessments of Offenders) (to be drafted).

The importance of underlying purposes to the opera-
tion of criminal history within the guidelines does not end
with the commission, however. The sentencing courts and
appellate courts are authorized to depart from the guide-
lines’ criminal-history presumptions if, in the particular
case, there are substantial reasons to conclude that the
guidelines provisions do not best further the purposes of
§ 1.02(2)(a), see § 7.XX(2). Courts are further empowered
to create their own departure factors, see § 6B.02(7), and
these may include factors responsive to aspects of offend-
ers’ criminal histories. In jurisdictions that adopt the recom-
mendations in § 7.YY, there will also be direct judicial
review of the guidelines’ criminal-history provisions for
their fidelity to legislative purposes of sentencing.

d. Juvenile adjudications. Section 6B.07(2) authorizes
but does not demand that the commission include consider-
ation of juvenile adjudications as part of the guidelines’
treatment of prior offending. Here again, there is a diversi-
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ty of approach across jurisdictions, although the vast major-
ity of American guidelines systems give weight, usually in
defined circumstances, to past juvenile offending. Sub-
section (2) pronounces no definitive view of best practice
on the subject.

A commission’s choices about the incorporation of
juvenile records in criminal history must be informed —but
are not dictated—by the analytic framework of § 1.02(2).
For example, a commission must ask (collectively) whether
it is morally justifiable to hold adult offenders more blame-
worthy, and deserving of increased punishment under
§ 1.02(2)(a)(i), because of their past actions when juveniles.
It is possible that one commission might conclude on moral
grounds that there should be no residual increment of
blameworthiness carried forward from the transgressions of
youth. Another commission, however, might decide, in light
of available evidence, that it is sometimes morally defensi-
ble to consult prior juvenile convictions when they support
predictions of future criminality, see § 1.02(2)(a)(ii) and
§ 6B.09 (to be drafted).

Subsection (2) adds an important caveat to the analyt-
ic required under § 1.02(2). In many jurisdictions, the safe-
guards attendant to juvenile-court proceedings fall short of
those in the adult criminal process. If juvenile-court safe-
guards are not at least “comparable” to those in adult crim-
inal trials, the fairness and accuracy of prior juvenile adjudi-
cations is called into question. If juvenile adjudications are
to be used as a desideratum of “criminal” history, subsection
(2) makes this permissible only when a true “criminal”
process has been employed for the establishment of that
history.

e. Limitation periods. Subsection (3) expresses a leg-
islative judgment that the justifications for consideration of
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offenders’ prior convictions diminish with time. This is true
under retributive and utilitarian theories of punishment.
Accordingly, in light of the purposes in § 1.02(2), the com-
mission should designate limitation periods after which
offenders’ prior records of offending will no longer be taken
into account in the guidelines. Limitation periods may vary
by type of past criminal conduct and its relationship to cur-
rent offenses. In addition, subsection (3) allows a commis-
sion to assign a sliding scale in its criminal-history provi-
sions to depreciate the importance assigned to prior offens-
es as they become more distant in time, even before they
decay entirely.

f. Ongoing monitoring for disproportionate impacts.
Subsection (4) underscores the commission’s ongoing duty
to monitor the operation and effects of the criminal-history
provisions of the guidelines, legislation that incorporates
criminal history as a factor relevant to punishment, and sen-
tencing courts’ consideration of criminal history (which may
reflect guideline terms, legislation, judicial discretion, or
judge-made law). Subsection (4) gives particular emphasis
to the question of whether the consideration of criminal his-
tory creates or exacerbates disproportionate sentencing
outcomes among disadvantaged groups. Arguably, the
responsibilities stated in subsection (4) are already compre-
hended in the more general duties contained in § 6A.05(2)
and (5). The drafters of the revised Code, however, took the
view that criminal history is a pivotal variable in the sen-
tencing process that has not been studied adequately by
sentencing commissions—or by researchers in other walks
of professional life. General commands such as those in
§ 6A.05 have not proven sufficient to ensure that a com-
mission devotes adequate time, attention, and critical scruti-
ny to the subject of criminal history.
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g. States choosing an advisory guidelines system. A con-
tinuing series of Comments speaks to states that elect to
employ advisory rather than presumptive sentencing guide-
lines. For background and a full listing of relevant Com-
ments, see § 1.02(2), Comment p.

States opting to employ advisory rather than presump-
tive sentencing guidelines should consider amendments to
subsections (1) and (3) as follows:

(1) The commission shall consider whether
to include the criminal histories of defendants as
a factor in the determination of presumptive
recommended sentences, as an aggravating fac-
tor enumerated as a ground for departure from
a presumptive recommended sentence, or as a
component of other presumptive—proevisions—or
recommendations in the guidelines. The com-
mission may develop different approaches to the
use of criminal history for different categories of
cases. ...

(3) The commission shall fix suggest limita-
tions periods after which offenders’ prior convic-
tions and juvenile adjudications should not be
taken into account to enhance sentence. The limi-
tations periods may vary depending upon the cur-
rent and prior offenses, but shall in no event
exceed [10] years for prior juvenile adjudications.
The commission may create presumptive—rules
recommendations that give decreasing weight to
prior convictions and juvenile adjudications with
the passage of time.
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The suggested revisions substitute terminology appro-
priate to sentence “recommendations” where language of
“presumptions” occurs in the unaltered provision. See
§ 6B.01, Comment b.

§ 6B.08. Sentences Upon Convictions of Multiple Of-
fenses; Consecutive and Concurrent Sen-
tences.

(1) The commission shall include presump-
tive provisions in the guidelines for cases in which
offenders are to be sentenced for multiple current
convictions in a single proceeding, multiple cur-
rent convictions in separate proceedings, or cur-
rent convictions for offenses committed while
offenders were serving sentences or awaiting trial
for other offenses. For cases arising under this
Section:

(a) The guidelines shall set forth a
default presumption in favor of concurrent
sentences in most cases. It is the legislature’s
judgment that a penalty of proportionate
severity normally may be rendered for the
most serious among multiple convictions. For
the most serious offense, the commission
shall include presumptive provisions in the
guidelines concerning appropriate adjust-
ments in sentence severity to reflect the
offenders’ other current convictions.

(b) For selected categories of cases, the
commission may create presumptions in
favor of consecutive sentences.

(¢) The sentencing courts shall have dis-
cretion to depart from the guidelines pre-
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sumptions in subsections (1)(a) and (1)(b),
with adequate reasons stated in writing, as
provided in § 7.XX.

(d) For selected categories of cases, the
commission may provide that there is no
guidelines presumption on the question of
concurrent versus consecutive sentences,
leaving the matter to the discretion of sen-
tencing courts without reference to the
requirements of § 7.XX.

(e) In enumerating exceptions to the
default presumption in subsection (1)(a), the
commission shall ground its decisions on the
purposes of sentencing of individual offend-
ers in § 1.02(2)(a).

(f) The guidelines shall include pre-
sumptive provisions to ensure that the rec-
ommended sentences for multiple current
convictions will be the same whether the of-
fenses were charged in a single proceeding or
were charged separately.

(g) The guidelines shall include pre-
sumptive provisions addressing the total
severity of consecutive sentences, including
cases where the sentences include a combi-
nation of sanctions.

(2) When consecutive sentences to incarcera-
tion are imposed, there shall be a heavy presump-
tion in the guidelines that the total sentence
length will not exceed double the maximum term
of the presumptive sentence for the most serious
of the offender’s current convictions. Deviation
from the heavy presumption by sentencing courts
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shall be treated as an extraordinary departure
under § 7.XX(3).

Comment:

a. Scope. This Section addresses the guidelines’ treat-
ment of a variety of scenarios, as catalogued in subsection
(1), in which multiple counts of conviction are to be sen-
tenced at one time, or in separate penalty proceedings that
will produce overlapping punishments. Section 6B.08 inter-
acts with § 7.06 of the original Code (“Multiple Sentences:
Concurrent and Consecutive Terms”) (to be revised).
Section 6B.08 speaks to the guidance the commission may
give to sentencing courts in the exercise of their judicial
authority under § 7.06.

The issue of merger of separate offenses for purposes
of sentencing is addressed in § 7.06 (to be revised), and is
not a subject mediated by sentencing guidelines.

b. Default rules and departures. No American jurisdic-
tion has formulated a satisfactory approach to the punish-
ment of offenders convicted of multiple current offenses.
Moreover, no consensus rationale exists for the analysis of
such cases. There is widespread agreement that an offender
convicted of two similar offenses, or three, should not as a
general rule receive a simplistic additive punishment of two
times, or three times, the penalty that would be handed
down for a single offense. There is an equally strong intu-
ition that the multiple offender should not generally receive
a sentence identical to that appropriate for a single crime.
Between the extremes of additive punishment and no incre-
mental punishment at all, however, no broadly applicable
principle for appropriate resolution of these cases has been
articulated.
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Section 6B.08 therefore works on a plan of default
rules that allow substantial latitude for individualized deci-
sionmaking in specific cases. Subsection (1)(a) provides
that, in the majority of cases, the commission should lay
down a presumption in favor of concurrent sentences. This
reflects an explicit legislative judgment that a penalty of
proportionate severity can usually be assessed for the most
serious among the current convictions. The presumption
also reflects judicial practice. Trial judges with unfettered
discretion in multi-count cases select concurrent penalties
more often than consecutive penalties.

The presumption in subsection (1)(a) is not intended
to operate as a bar against consecutive sentences. In order
to depart from the default rule, a sentencing court must find
substantial reasons grounded in the purposes of sentencing,
see §§ 1.02(2)(a) and 7.XX(2). Such departures are subject
to the deferential standard of appellate review in § 7.ZZ/(6).

The default mechanism carries important advantages
for a subject area that has produced so little consensus in
theory or policy. A default presumption ensures that trial
courts must give reasons when consecutive sentences are
pronounced. Thus, a jurisprudence of consecutive sentenc-
ing can grow up over time. Under this program, the govern-
ing law is not ultimately the province of the legislature or
commission. Instead, the judiciary holds greatest authority
to develop a principled framework through the common-
law process. This approach is to be preferred to a one-size-
fits-all rule imposed from above. The default strategy is also
to be preferred over a system in which consecutive penalties
may be imposed without explanation or opportunity for
review. This practice, followed for many years in most states,
has contributed little to the principled analysis of a difficult
and important issue.
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c. Severity adjustments in concurrent sentences. The gen-
eral presumption in favor of concurrent sentences should
work side-by-side with provisions that allow for appropriate
adjustments in the severity of penalties to take account of
offenders’ multiple criminal acts. The commission is charged
in subsection (1)(a) with the promulgation of such adjust-
ments, to attach to the sentence imposed for the most seri-
ous count of conviction. Some existing guidelines systems,
for example, treat multiple offenses (other than the most
serious count) in the same way the guidelines would other-
wise treat offenders’ criminal history. In these systems, scor-
ing of the additional counts can result in marked increases
in the recommended punishment for the most serious
crime. The precise mechanism chosen by a state commission
is not dictated by the revised Code. The important principle
embedded in subsection (1)(a), however, is that the rules in
multi-count cases should not treat additional offenses as
“free” and subject to no additional penalty.

d. Exceptions to default presumptions. Subsections
(1)(b) and (1)(d) allow the commission to designate select-
ed categories of multi-count cases as outside the general
presumption of subsection (1)(a). Subsection (1)(e) pro-
vides that, when this is done, the commission must base its
actions upon the purposes of sentencing in individual cases
as laid out in § 1.02(2)(a). Two kinds of exceptions are per-
mitted. First, the commission may select some categories of
cases as appropriate for a presumption in favor of consecu-
tive penalties on multiple counts. Second, the commission
may select some categories of multi-count cases for which
there is no presumption.

When the revised Code speaks of “categories of cases,”
as in subsections (1)(b) and (1)(d), the language is intended
to give the commission broad discretion to formulate the
operative categories. A “category” may be defined by the
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types of crime in a multi-count case, the most serious count
standing alone, the relationship between the multiple
counts, the current convictions in conjunction with an
offender’s prior record, offender-based determinations
under a risk-assessment instrument, or myriad other possi-
bilities.

Illustration:

1. Although a sentencing commission’s guidelines
set forth a default presumption in favor of concurrent
sentences in multiple-count cases, the guidelines may
set forth a presumption in favor of consecutive sen-
tences for offenders with current convictions of more
than one count of sexual assault, applicable to offend-
ers who have a prior conviction for an act of sexual or
other violence within 10 years of the current crimes. In
justifying this exception, the commission might rely
upon proportionality grounds, see § 1.02(2)(a)(i), or
the goal of incapacitation of dangerous offenders in

§ 1.02(2)(a)(ii).

It will probably be wise for a newly chartered commis-
sion to exercise its powers under subsections (1)(b) and
(1)(d) with caution, until data on sentencing patterns and
departures away from the general rule in subsection (1)(a)
have accumulated. The commission should also be guided
heavily by the developing case law in multi-count cases, as
well, see § 6A.05(5)(d) (commission shall “study the need
for revisions to guidelines to better comport with judicial
sentencing practices and appellate case law”).

e. Multiple proceedings. The total sentencing outcome
in instances of multiple offending should not turn on the
happenstance of whether separate crimes were charged in a
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single, or in multiple, proceedings. Accordingly, subsection
(1)(f) instructs the commission to create mechanisms in the
guidelines to recommend sentences that will be the same in
both scenarios. This is an important check upon prosecuto-
rial charging discretion in multiple-count cases.

f- Presumptive rules for total severity of consecutive sen-
tences. The sheer stacking effect of consecutive sentences
may result in overall penalties that are disproportionate, or
that are not tailored defensibly to serve utilitarian or
restorative purposes. The commission must address these
potential difficulties in the guidelines, with special attention
to cases in which a combination of sanctions are imposed.

g Heavily presumptive limits on consecutive sentences
to incarceration. Subsection (2) addresses the problem of
total severity in the context of incarceration sentences
through the device of the heavy presumption, see
§§ 6B.01(5) and 7.XX(3). The provision creates a heavy pre-
sumption that the total incarceration term ordered in a con-
secutive sentence will not exceed double the maximum
term of the presumptive sentence for the most serious of
the current convictions. In order to go beyond this limita-
tion, a sentencing court must meet the standard for an
extraordinary departure in § 7.XX(3). The court must find
that there are extraordinary circumstances in the case such
that a consecutive sentence of twice the presumptive penal-
ty would be unreasonable in light of the purposes in
§ 1.02(2)(a). Extraordinary departures are subject to a de
novo standard of appellate review under § 7.ZZ,(6)(d).

h. States choosing an advisory guidelines system. A con-
tinuing series of Comments speaks to states that elect to
employ advisory rather than presumptive sentencing guide-
lines. For background and a full listing of relevant Com-
ments, see § 1.02(2), Comment p.
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States opting to employ advisory rather than presump-
tive sentencing guidelines should consider the following
amendments to subsection (1):

(1) The commission shall include presamp-
tive-previsiens recommendations in the guidelines
for cases in which offenders are to be sentenced
for multiple current convictions in a single pro-
ceeding, multiple current convictions in separate
proceedings, or current convictions for offenses
committed while offenders were serving sentences
or awaiting trial for other offenses. For cases aris-
ing under this Section:

(a) The guidelines shall set forth a
default preswmption recommendation in
favor of concurrent sentences in most cases.
It is the legislature’s judgment that a penalty
of proportionate severity normally may be
rendered for the most serious among multi-
ple convictions. For the most serious offense,
the commission shall include presumptive
previsions recommendations in the guide-
lines concerning appropriate adjustments in
sentence severity to reflect the offenders’
other current convictions.

(b) For selected categories of cases, the
commission may create presumptions recom-
mendations in favor of consecutive sen-
tences.

(¢) Fhesentenecing-courtsshal-have-dis-
. 1 ¢ I deli
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provided—in—$-7XX. Sentencing courts shall

give full consideration to the recommenda-
tions in subsections (1)(a) and (1)(b). If a
sentencing court deviates from those recom-
mendations, the court shall comply with the
departure procedures set forth in § 7.XX.

(d) For selected categories of cases, the
commission may provide that there is no
guidelines presamption recommendation on
the question of concurrent versus consecu-
tive sentences, leaving the matter to the dis-
cretion of sentencing courts without refer-
ence to the requirements of § 7.XX.

(e) In enumerating exceptions to the
default presumption recommendation in sub-
section (1)(a), the commission shall ground
its decisions on the purposes of sentencing of
individual offenders in § 1.02(2)(a).

(f) The guidelines shall include pre-
. . hat
ommended recommendations to encourage
the imposition of sentences for multiple cur-
rent convictions will-be that are the same
whether the offenses were charged in a single
proceeding or were charged separately.

(g) The guidelines shall include pre-
sumptive—previsions recommendations ad-

dressing the total severity of consecutive sen-
tences, including cases where the sentences
include a combination of sanctions.

Most of the changes suggested above substitute the
concept of guidelines “recommendations” for the stronger

184



Art. 6B. Sentencing Guidelines § 6B.09

term “presumptions” in the unaltered provision, see
§ 6B.01, Comment b, while retaining the structure and logic
of the provision as a whole.

The suggested revision of subsection (1)(c) cross-refer-
ences § 7.XX, and ensures that deviations by the sentencing
court from the recommendations in § 6B.08 will be subject
to the same procedural requirements as other departures
from the guidelines. Although the guidelines are mere rec-
ommendations in the Code’s advisory guidelines structure,
the sentencing court must still give full consideration to
those recommendations, weigh them in light of the purpos-
es of the sentencing system, and provide a written statement
of reasons for any departure from guidelines recommenda-
tions. See § 7. XX, Comment i.

Subsection (2) is retained without alteration in the
Code’s advisory guidelines system. This reflects a policy
judgment that the mechanism of an “extraordinary depar-
ture” remains useful to policy makers in selected circum-
stances, even in a sentencing structure in which all guide-
lines promulgated by the sentencing commission are advi-
sory. See § 6B.01, Comment b. The heavy presumption in
subsection (2) is created by the legislature. Although its
terms may be reiterated within the guidelines, it is a creature
of statute.

Factfinding necessary to overcome the heavy presump-
tion laid down in subsection (2) will sometimes implicate
the Sixth Amendment requirements of jury factfinding and
the reasonable-doubt standard of proof. When the jury-trial
right is engaged, § 7.07B sets out appropriate procedures.

§ 6B.09. Risk and Needs Assessments of Offenders. [ 70 be
drafted]

185



§ 6B.10 Model Penal Code: Sentencing

§ 6B.10. Offenses Not Covered by Sentencing Guidelines.

(1) The sentencing commission shall promul-
gate guidelines applicable to all felony and misde-
meanor offenses under state law except as provid-
ed in this Section.

(2) The commission may elect not to include
offenses in guidelines if prosecutions are rarely
initiated, if the offense definitions are so broad
that presumptive sentences cannot reasonably be
fashioned, or for other sufficient reasons why
inclusion in the guidelines would be of marginal
utility.

(3) Offenses not covered in the guidelines
shall be sentenced in the discretion of the sen-
tencing court subject to § 7.XX(5).

(4) The commission may promulgate pre-
sumptive rules to be used by sentencing courts in
cases where offenses have inadvertently or other-
wise been omitted from the guidelines.

Comment:

a. Scope. This Section recognizes the reality discovered
in every sentencing-commission jurisdiction that there are
some offenses in the criminal code that are so obscure,
infrequently enforced, or poorly defined that the promulga-
tion of sentencing guidelines for those crimes would serve
little purpose. In addition, although not expressly autho-
rized by § 6B.10, commissions sometimes fail inadvertently
to promulgate guidelines for discrete offenses. This Section
allows the commission to make deliberate omissions of of-
fenses from the guidelines in defined circumstances, and
sets out provisions for the sentencing of cases where crime
categories have been purposefully or mistakenly omitted
from the coverage of guidelines.
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Subsection (1) reiterates § 6B.02(1) (providing that the
guidelines shall include presumptive sentencing provisions
for offenders convicted of felonies and misdemeanors) but
states further that exceptions to the coverage of the guide-
lines must be in accordance with this Section.

b. Offenses that may be omitted from the guidelines.
Borrowing from the actual practice of state sentencing com-
missions, subsection (2) permits the calculated omission
from the guidelines of offenses for which prosecutions are
rarely initiated, that are defined so broadly in the criminal
code that presumptive sentences cannot reasonably be fash-
ioned, or for other sufficient reason why inclusion would be
of marginal utility.

With respect to poorly defined offenses, it must be
remembered that § 6B.04(3)(a) (both alternative versions)
instructs the commission to create presumptive sentencing
ranges that are relatively narrow from lower to upper
boundary. This task cannot sensibly be performed by the
commission for offenses that are so amorphous as to
encompass an expansive variety of offense behaviors, harms
to victims, or levels of culpability on the part of offenders. In
such instances, the commission should recommend that the
legislature tighten the relevant statutory definitions, and
perhaps introduce appropriate grading distinctions, to bet-
ter segregate meaningful legal categories for criminal pun-
ishment, see §8 6A.04(4)(B), 6A.05(4)(a). See also 1962
Code, § 1.02(1)(e) (one general purpose of the Code’s pro-
visions governing the definition of offenses is “to differenti-
ate on reasonable grounds between serious and minor
offenses”).

c. Sentencing of offenses not covered by guidelines.
Offenses not included in the guidelines, whether this is done
deliberately pursuant to subsection (2), or through neglect

187



§ 6B.10 Model Penal Code: Sentencing

of the commission, must nonetheless receive sentences fol-
lowing convictions. Subsection (3), and the more detailed
§ 7.XX(5), provide the basic procedure that courts are to
follow. Penalties in such cases are within the discretion of
the trial courts, within statutory limits. Trial-court discretion
is guided, however, by the purposes of sentencing in indi-
vidual cases, see § 1.02(2)(a), the treatment of analogous
offenses in the guidelines, and any presumptive provisions
included in the guidelines that are applicable generally to
noncovered offenses, see subsection (4). In cases that result
in an incarceration term, the trial judge must produce a
written explanation for the punishment imposed, which is
appealable under the deferential standard of review in
§ 7.27Z(6)(c). If sufficient case precedent arises under these
provisions, the commission may derive principles from the
judicial rulings to support the promulgation of new guide-
lines to cover previously omitted offenses. Alternatively, the
commission may use the judicial decisions as one source of
wisdom when considering recommendations for legislative

change under § 6A.04(4)(B) or § 6A.05(4)(a).

d. Presumptive provisions for omitted offenses. The
commission may choose to include presumptive rules or
standards in the guidelines to assist trial courts in the sen-
tencing of offenses not specifically covered by the guide-
lines. For example, the guidelines may set out a hierarchy of
types of injuries to crime victims that the commission itself
has used in reaching judgments about proportionate penal-
ties within the guidelines. (This example assumes that the
commission has employed such a scaling of victim injuries;
nothing in the revised Code requires that a commission use
this exact methodology.) The guidelines might further pro-
vide that a sentencing court should consult this schematic of
harms as part of its thought process in pronouncing sen-
tence for an omitted crime.
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The useful guidance that may be provided under this
subsection is left to the commission’s discretion and, indeed,
subsection (4) leaves the question of whether to do so to the
election of the commission. Section 7.XX(5) requires trial
courts to consult such provisions, if made by the commis-
sion, whenever setting punishment for a non-guideline
crime.

e. States choosing an advisory guidelines system. A con-
tinuing series of Comments speaks to states that elect to
employ advisory rather than presumptive sentencing guide-
lines. For background and a full listing of relevant Com-
ments, see § 1.02(2), Comment p.

States opting to employ advisory rather than presump-
tive sentencing guidelines should consider amendments to
subsections (2) and (4) as follows:

(2) The commission may elect not to include
offenses in guidelines if prosecutions are rarely
initiated, if the offense definitions are so broad
that presumptive recommended sentences cannot
reasonably be fashioned, or for other sufficient
reasons why inclusion in the guidelines would be
of marginal utility. ...

(4) The commission may promulgate pre-

sumptive—rules—to-be—used-by recommendations

for sentencing courts in cases where offenses have
inadvertently or otherwise been omitted from the
guidelines.

The suggested revisions merely substitute terminology
appropriate to sentence “recommendations” where lan-
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guage of “presumptions” occurs in the unaltered provision,
see § 6B.01, Comment b.

§ 6B.11. Effective Date of Sentencing Guidelines and
Amendments.

(1) The sentencing commission shall promul-
gate its initial set of proposed sentencing guide-
lines no later than [date]. The proposed guidelines
shall take effect [180 days later] unless disap-
proved by act of the legislature.

(2) Proposed amendments to the guidelines
may be promulgated as needed in the judgment of
the commission, but no more frequently than once
per year. Proposed amendments must be submit-
ted to the legislature no later than [date] in a
given year, and shall take effect [180 days later]
unless disapproved by act of the legislature.

(3) New or amended guidelines shall apply to
offenses committed after their effective date. If
new or amended guidelines decrease the sentence
severity of prior law, the commission shall recom-
mend to the legislature procedures under which
the sentences of offenders currently serving or
otherwise subject to sentences under the prior law
may be adjusted to conform with the new or
amended guidelines.

Alternative § 6B.11. Effective Date of Sentencing Guide-
lines and Amendments.

(1) The sentencing commission shall submit
its initial set of proposed sentencing guidelines to
the legislature no later than [date]. The proposed
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guidelines shall take effect when enacted into law
by the legislature.

(2) The sentencing commission shall submit
proposed amendments to the guidelines to the
legislature as needed in the judgment of the com-
mission, but no more frequently than once per
year. Proposed amendments must be submitted
no later than [date] in a given year, and shall take
effect when enacted into law by the legislature.

(3) New or amended guidelines shall apply to
offenses committed after their effective date. If
new or amended guidelines decrease the sentence
severity of prior law, the commission shall recom-
mend to the legislature procedures under which
the sentences of offenders currently serving or
otherwise subject to sentences under the prior law
may be adjusted to conform with the new or
amended guidelines.

Comment:

a. Scope. These alternative provisions address the ques-
tion of how and when sentencing guidelines promulgated
by the commission shall take legal effect. Both alternatives
speak to the commission’s initial set of guidelines proposals,
see § 6A.04(1), and later guidelines or guideline amend-
ments, see § 6A.05(2)(a).

b. Legislative override versus legislative adoption. The
alternative mechanisms set forth in these provisions mirror
a split in practice among American guideline jurisdictions.
The law in a number of jurisdictions provides that the com-
mission’s guidelines, once formally proposed, shall take
effect after a stated period of time in the absence of disap-
proval by act of the legislature. This might be called the “leg-
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islative override” approach, and is reproduced in the first
version of § 6B.11. The law in a comparable number of
guideline jurisdictions, in contrast, requires that the legisla-
ture affirmatively adopt the commission’s guideline propos-
als before they take legal effect. This could be called the
“legislative adoption” approach, and is the basis for Alter-
native § 6B.11.

Successful state guideline systems have grown up
under both legislative override and adoption frameworks.
Strong arguments can be advanced in favor of either
approach. In theory, the legislative-override plan cedes
greater independence to the commission, and greater insu-
lation from political interference, than the legislative-adop-
tion alternative. In practice, however, commissions in leg-
islative-adoption states have often played strong and effec-
tive roles, and have achieved a degree of political insulation
comparable to commissions in legislative-override states.
The working relationship between a commission and the
legislature appears to be a more important variable in the
lawmaking process than the manner by which guidelines
are to become effective.

Proponents of the legislative-adoption approach assert
that guidelines formally enacted by the legislature enjoy
greater legitimacy than guidelines in override jurisdictions.
This argument, too, carries surface plausibility. But experi-
ence in a number of states has shown that the widespread
acceptance of the guideline system, and high levels of judi-
cial agreement with presumptive guideline recommenda-
tions, can both be realized within the legislative-override
framework.

The drafters of the revised Code concluded that the
choice between “override” and “adoption” alternatives
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should be made by each state in light of their local political
circumstances.

c. Offenses covered by guidelines. Subsection (3) is
identical in both alternative versions of § 6B.11. It provides
that new or amended guidelines shall apply to offenses
committed after their effective date. When newly effective
guidelines work an increase in the severity of punishments
to be imposed, as compared with prior law, the effective-
date provision in subsection (3) is constitutionally required
by the Ex Post Facto Clause.

For new or amended guidelines that represent a
decrease in severity as compared with prior law, however, it
1s constitutionally permissible, and desirable as a matter of
public policy, that the benefit of the new provisions be
extended to offenders otherwise subject to the prior law.
The precise means by which such retroactive adjustments
should be made is a complex subject, however. The practi-
cal difficulties of retroactive application vary substantially
among offenders who committed offenses under the regime
of prior law but are not yet charged, those who offended
under prior law and are in the midst of the adjudication
process, and those already sentenced under prior law. In the
latter category particularly, it may be difficult retroactively
to duplicate the judicial sentencing process that would have
unfolded if the new guidelines had been in effect at an ear-
lier time.

Rather than setting down a fixed statutory approach to
these potentially convoluted problems, subsection (3)
requires the commission to suggest an appropriate set of
accommodations to the legislature whenever new or
amended guidelines are promulgated.
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ARTICLE 7. AUTHORITY OF THE
COURT IN SENTENCING

§ 7.XX. Judicial Authority to Individualize Sentences.

(1) The courts shall exercise their authority
under this Article consistent with the purposes in
§ 1.02(2).

(2) In the sentencing of an individual offend-
er, sentencing courts may depart from the pre-
sumptive sentences set forth in the guidelines, or
from other presumptive provisions of the guide-
lines, when substantial circumstances exist that
the presumptive sentence or provision will not
best effectuate the purposes in § 1.02(2)(a).

(a) A sentencing court may base a
departure from a presumptive sentence on
the existence of one or more aggravating or
mitigating factors enumerated in the guide-
lines, or other factors grounded in the pur-
poses of § 1.02(2)(a), provided the factors
take the case outside the realm of an ordi-
nary case within the class of cases defined in
the guidelines.

(b) A sentencing court may not base a
departure upon mere disagreement with a
presumptive sentence as applied to an ordi-
nary case.

() A sentencing court may not base any
decision affecting sentence upon a factor pro-
hibited by statute, constitutional law, or con-
trolling judicial decision, or in violation of a
limitation imposed by the same authorities.
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(d) The degree of a departure from the
guidelines in an individual case shall be
determined by the sentencing court in light of
the purposes of § 1.02(2)(a).

(3) The legislature or the courts may create
rules or standards relating to sentencing that carry
a heavy presumption of binding effect. Deviation
from such a heavy presumption in an individual
case shall be treated as an extraordinary depar-
ture. A sentencing court may impose a sentence
that is an extraordinary departure only when
extraordinary and compelling circumstances exist
in an individual case that a sentence in conformi-
ty with the heavy presumption would be unrea-
sonable in light of the purposes in § 1.02(2)(a).

(a) There shall be a heavy presumption
in the guidelines that a departure sentence to
incarceration may not exceed a term twice
that of the maximum presumptive sentence
for the offense. A more severe sentence shall
be treated as an extraordinary departure.

(b) Sentencing courts shall have author-
ity to render an extraordinary-departure sen-
tence that deviates from the terms of a man-
datory penalty when extraordinary and com-
pelling circumstances exist in an individual
case that the mandatory penalty would result
in an unreasonable sentence in light of the
purposes in § 1.02(2)(a).

(4) Whenever a sentencing court renders a
sentencing decision that is a departure or extraor-
dinary departure, the court shall provide an expla-
nation of its reasons on the record, including an
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explanation of the degree of the departure or
extraordinary departure.

(5) Sentences of individual offenders for
offenses not covered by the guidelines shall be
rendered by sentencing courts consistent with the
purposes of § 1.02(2)(a). The sentencing court
shall consult the guidelines for their treatment of
analogous offenses, if any, as benchmarks for pro-
portionate punishment, and for any presumptive
provisions applicable to offenses not covered by
guidelines. For all sentences that include a term of
incarceration under this subsection, the sentenc-
ing court shall provide an explanation of its rea-
sons for the sentence imposed on the record.

(6) All findings of fact contemplated in this
Section shall be made by the court or a jury as
provided in §§ 7.07A and 7.07B.

(7) No sentence imposed by a sentencing
court may exceed the maximum authorized penal-
ties for the offense or offenses of conviction as set
forth in §§ 6.06 through 6.09.

Comment:

a. Scope. This provision defines the authority of trial
courts to individualize sentences within the revised Code’s
structure of sentencing guidelines and appellate sentence
review. It must be read in conjunction with § 6B.04 (limiting
to “presumptive legal force” all guidelines created by the
commission) and § 7.ZZ (setting forth a meaningful yet def-
erential standard of appellate review of sentencing deci-
sions in individual cases). These three provisions together
carve out the relative powers of the commission, the trial
courts, and the appellate courts.
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b. Judicial discretion in light of legislative purposes.
Section 7.XX repeatedly frames sentencing courts’ discre-
tionary authority, the limitations upon that authority, and
the courts’ burdens of explanation in terms of the underly-
ing purposes of the sentencing and corrections system set
forth in § 1.02(2). This is part of the revised Code’s broad-
based effort to make the purposes provision integral to

decisions at all stages of the sentencing process, see
§ 1.02(2), Comment a.

Subsection (1) has exact parallels in § 7.ZZ(1) (ad-
dressed to appellate courts) and § 6B.03(1) (addressed to
the sentencing commission). It states that all exercises of
judicial authority under Article 7 must be consistent with
the legislative purposes in § 1.02(2). Later subsections with-
in § 7.XX address particularized applications of this
requirement, and use § 1.02(2)(a) as a vehicle for the delin-
eation and preservation of judicial discretion in individual
cases. Subsection (1) is broader than any later reference to
the purposes provision, however, in that it explicitly
embraces the whole of § 1.02(2). The remainder of § 7.XX
speaks to sentencing discretion in individual cases—a sub-
ject treated in § 1.02(2)(a) (general purposes of sentencing
in individual cases). The courts, however, must sometimes
attend to systemic purposes in the course of deciding spe-
cific cases, see § 1.02(2)(b) (general purposes of sentencing
system as a whole). This may occur when a court is called
upon to interpret an ambiguous statutory command setting
forth a legal standard, prohibition, requirement, or process
rule. Subsection (1) makes clear that sentencing courts must
attend to systemic purposes whenever these are implicated
by judicial action.
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Ilustrations:

1. A court is faced with alternative possible read-
ings of a statutory requirement that it give reasons for
a particular kind of sentencing decision, cf. § 7.XX(4)
and (5). On one construction, the court would be called
upon to provide a statement of reasons for the sen-
tence imposed; on another interpretation, the court
would not be required to provide an explanation.
Decision must be informed by the court’s best under-
standing of § 1.02(2) as a whole. The court may rely
upon § 1.02(2)(b)(viii) as grounds for giving broad
rather than narrow construction to the statute’s re-
quirement. Under § 1.02(2)(b)(viii), one general pur-
pose of the sentencing and corrections system, in mat-
ters affecting the administration of the system as a
whole, is “to increase the transparency of the sentenc-
ing and corrections system, its accountability to the
public, and the legitimacy of its operations as perceived
by all affected communities.”

2. The proper construction of a statutory or guide-
line provision that addresses the sentencing considera-
tion to be given a personal characteristic of an offend-
er is in doubt. The court has grounds to believe that one
interpretation would exacerbate racial or ethnic dis-
parities in punishment in the jurisdiction, while an
alternative construction would avoid this result.
Decision must be informed by the court’s best under-
standing of § 1.02(2) as a whole. The court may rely
upon § 1.02(2)(b)(iii) in support of the second inter-
pretation of the ambiguous provision. Section 1.02(2)
(b)(iii) states that one general purpose of the sentenc-
ing system, in matters affecting the administration of
the system as a whole, is “to eliminate inequities in sen-
tencing across population groups.” The court might
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also look to the underlying spirit of § 1.02(2)(b)(iii)
(general purpose “to ensure that steps are taken to
forecast and prevent unjustified overrepresentations of
racial and ethnic minorities in sentenced populations
when laws and guidelines affecting sentencing are pro-
posed, revised, or enacted”).

c¢. Departure authority. Subsection (2) addresses the
question of judicial sentencing discretion in individual cases
as it will arise most frequently in a guidelines system: To
what extent do trial courts possess authority to deviate from
presumptive sentences in the guidelines, or from other rules
set forth in guidelines? If guidelines are mandatory in
effect, then sentencing courts have no discretion beyond
that granted by the commission in guidelines. On the oppo-
site end of the continuum, if guidelines are wholly advisory,
then judicial sentencing discretion within statutory limits is
not constrained by the commission’s actions. The revised
Code strikes an institutional balance of authority between
these two extremes. The courts and the commission both
hold meaningful authority within the Code’s sentencing
structure, although greater discretion over sentencing out-
comes ultimately rests with the judiciary rather than the
commission, see § 6B.04, Comment b.

Subsection (2) lays down the general guidelines
“departure standard” for the revised Code. This is the single
most important design feature of a guidelines system in
mediating the relative authorities of the commission, the
trial courts, and the appellate courts. The departure stan-
dard—including the rigor with which it is enforced on
appeal—defines the guidelines structure as mandatory,
nearly mandatory, strongly presumptive, moderately pre-
sumptive, weakly presumptive, or advisory—with minute
calibrations possible all along this continuum.
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Under subsection (2), a trial judge, when sentencing an
individual offender, may depart from a presumptive penal-
ty or any other presumptive provision in the guidelines
“when substantial circumstances exist that the presumptive
sentence or provision will not best effectuate the purposes
in § 1.02(2)(a) (general purposes of sentencing and correc-
tions in individual cases).” The “substantial circumstances”
standard is meant to be somewhat less restrictive than the
“substantial and compelling circumstances” standard in use
in several American jurisdictions with presumptive sentenc-
ing guidelines. It is intended to be far less restrictive of judi-
cial discretion than the departure standard in federal law.

The revised Code’s departure standard includes a ver-
bal formula (“substantial circumstances”) that is less for-
bidding than that found in many presumptive guideline sys-
tems. It also frames the departure power expansively in
terms of the underlying purposes of sentencing in individual
cases. The substantive foundation for departures is thus
broader than in some existing systems. For example, under
the current federal sentencing guidelines, departures may
be based only on circumstances “of a kind, or to a degree,
not adequately taken into consideration by the Sentencing
Commission in formulating the guidelines.” Federal law still
further restricts the bases of District Courts’ departure
authority by providing that, “In determining whether a cir-
cumstance was adequately taken into consideration, the
court shall consider only the sentencing guidelines, policy
statements, and official commentary of the Sentencing
Commission.” No similar fencing-in of eligible departure
considerations exists under the revised Code. The terrain of
judicial discretion encompasses all legislative purposes of
sentencing unless specifically limited by statute, constitu-
tional law, or controlling judicial precedent, see subsection
(2)(c) and § 6B.06.
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Subsection (2)(a) adds operational detail to the gener-
al approach stated in the first clause of subsection (2). When
departing from a presumptive guideline sentence, trial
courts may rely upon the enumerated aggravating and mit-
igating factors in the guidelines themselves, but courts are
not limited to these enumerated considerations. See also
§ 6B.04(4) (“The guidelines shall include nonexclusive lists
of aggravating and mitigating factors that may be used as
grounds for departure from presumptive sentences in indi-
vidual cases”). Subsection (2)(a) explicitly opens the door
to judge-made aggravating or mitigating factors “grounded
in the purposes of § 1.02(2)(a), provided the factors take the
case outside the realm of an ordinary case within the class
of cases defined in the guidelines.”

Ilustrations:

3. A defendant appears for sentencing in a case of
fraud and embezzlement in the course of employment
as the victim’s financial adviser. During his profession-
al relationship with the victim, the defendant initiated
an inauthentic romantic relationship with the victim,
which he used to further gain her trust in order to facil-
itate his crimes. The guidelines do not enumerate as an
aggravating factor that a defendant has feigned emo-
tional involvement with a victim in furtherance of an
offense. Nonetheless, the trial court may rely on this
factor as basis for an upward departure if the court
concludes that the defendant’s actions intensified the
harms done to the victim, increased the offender’s
blameworthiness in the commission of the crimes, or
both, so long as the degree of departure is proportion-
ate in light of those considerations, see § 1.02(2)(a)(i).
The departure sentence may be appealed by the defen-
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dant, and the reasoning of the trial court may be test-
ed, subject to the standard of review in § 7.2Z(6).

4. A defendant appears for sentencing for residen-
tial burglary and several counts of theft. The presump-
tive sentence under the guidelines would be a term of
incarceration. The defendant is addicted to cocaine and
committed the crimes to support his drug habit. The
court is presented with an assessment of the defen-
dant’s treatment needs, see § 6B.09 (to be drafted), that
suggests he is a good candidate for a community-based
drug-treatment program. The guidelines do not enu-
merate as a mitigating departure factor a defendant’s
amenability to drug treatment. Nonetheless, the trial
court may rely on the defendant’s amenability to treat-
ment as basis for departure if the court finds that a sen-
tence to community-based treatment would best effec-
tuate the purpose of offender rehabilitation in
§ 1.02(2)(a)(ii), provided there is “realistic prospect of
success” that the program will restore the defendant to
a law-abiding lifestyle, see id., and provided the sen-
tence would not be disproportionately lenient in light of
the gravity of the defendant’s crimes, the harms done to
his victims, and his blameworthiness, see § 1.02(2)(a)(i).
The departure sentence may be appealed by the gov-
ernment, and the reasoning of the trial court tested, sub-
ject to the standard of review in § 7.Z7,(6).

Subsection (2)(b) sets out the only substantive con-
straint placed upon a trial court’s guideline departure
authority that originates in § 7.XX itself. The provision
excludes departures premised on bare disagreement with
the commission’s judgment concerning an appropriate
penalty for an “ordinary case” under the guidelines. As
explained in § 6B.04, Comment c, the revised Code views
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the commission, due to the credibility of the collective judg-
ment of its membership, as uniquely situated to set down a
framework of appropriate sentences for typical cases. When
departing from this framework, a judge must conclude that
an individual case presents one or more substantial circum-
stances, grounded in the purposes of punishment, that ren-
der the ordinary penalty less appropriate than the depar-
ture sentence.

Subsection (2)(c) contemplates further potential limi-
tations on judicial sentencing discretion. None may be
authored by the commission, however, see § 6B.02(7). The
two most important categories of prohibition or limitation
are those mandated by constitutional law or controlling
judicial precedent. To large degree, these can be seen as con-
straints the judicial branch sees fit to impose upon itself,
through constitutional interpretation or the courts’ judg-
ment about the best governance of the sentencing system,
see § 6B.06(1) and Comment b. Subsection (2)(c) also rec-
ognizes that the legislature may enact its own limitations
upon judicial sentencing discretion. Under the scheme of
the revised Code, however, this legislative power should be
exercised only in narrow circumstances, see § 6B.06,
Comment a.

Subsection (2)(c) is broader than subsections (2)(a),
(2)(b), and (2)(d) in that (2)(c) embraces “any decision af-
fecting sentence,” including departures. The other subsec-
tions speak only to departures.

Subsection (2)(d) sets out the further rule that, not
only are the courts the prime arbiters of those factors that
may support guideline departures, they should also control
the impact that departure factors will have on resulting
penalties. See § 6B.04(4) (“The commission may not quan-
tify the effect given to specific aggravating and mitigating
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factors”) and § 6B.04, Comment e. The general authority
stated in subsection (2)(d) is of course subject to the author-
itative limitation recognized in subsection (2)(c). Moreover,
subsection (3)(a), this provision, places a statutory limita-
tion on extreme departures from the guidelines in some
cases, see Comment d below.

d. Extraordinary departures. Subsection (3) creates a
mechanism for a second tier of regulation beyond the gen-
eral guideline departure standard, where heightened con-
straints may be placed on judicial sentencing discretion.
Borrowing from experience in American guidelines sys-
tems, the drafters intend this more restrictive approach to
be employed in narrow circumstances. Only two applica-
tions are given in subsection (3), and the revised Code con-
tains a third application in § 6B.08(2) (heavy presumptions
available as limitations upon consecutive sentences in
defined circumstances). The device allowed in subsection
(3) must be policed carefully so that its use does not subvert
the fundamental policy choice, reflected throughout the
revised Code, that the judiciary should hold the lion’s share
of authority within the sentencing structure. Accordingly,
the first sentence of subsection (3) states that only the legis-
lature or the judiciary itself may set down a heavy pre-
sumption subject to the extraordinary-departure standard,
see also § 6B.01(5).

Subsection (3)(a) articulates a stringent legal standard
for especially dramatic departures from presumptive sen-
tences. The provision is intended to reinforce the propor-
tionality of incarceration sentences by guarding against out-
lier penalties. Subsection (3)(a) creates a “heavy presump-
tion” that prison or jail sentences may not exceed a term
twice that of the maximum presumptive penalty in the
guidelines. In order to overcome the heavy presumption, a
trial court must make findings that satisfy the “extraordi-
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nary departure” standard, rather than the substantial-cir-
cumstances standard generally applicable to guideline
departures. In order to justify an extraordinary departure,
there must be “extraordinary and compelling circum-
stances” in a particular case that a sentence in conformity
with the heavy presumption would be unreasonable in light
of the purposes in § 1.02(2)(a). Sentencing decisions that fall
under the heading of extraordinary departures are subject
to de novo review on appeal, and not the deferential stan-
dard of review applied to departures generally, see
§ 7.27(6)(d), Comment g.

Subsection (3)(a) is but one of several devices in the
revised Code’s sentencing scheme to safeguard the princi-
ple of proportionality in sentencing, and it works chiefly at
the edges of the problem. The provision polices only con-
finement terms that are extremely divergent from the com-
mission’s collective judgment of appropriate penalties, yet
allows room for the possibility that such dramatic devia-
tions may be proportionate and justifiable when the pur-
poses of sentencing so demand.

Without subsection (3)(a), upward departures from
presumptive penalties would be permitted under a unitary
“substantial circumstances” standard, and subject to a def-
erential standard of appellate review, limited only by the
statutory maximum penalties for the offenses of conviction,
see subsection (6). A departure increment of many years
would encounter no greater burden of explanation than an
increment of several months. Borrowing from examples in
state guidelines systems, subsection (3)(a) places the appli-
cable legal standards on a gradient. Once the extremity of a
departure becomes sufficiently great, the controls upon
judicial discretion tighten. Subsection (3)(a) is not meant to
replace the principle mechanisms for the pursuit of propor-
tionate sentencing, however, which are the trial and appel-
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late courts’ responsibilities to work toward punishments in
every case that best effectuate the purposes in § 1.02(2)(a),
including the overarching proportionality rule in § 1.02(2)
()(@).

Subsection (3)(b) uses the conceptual tool of the
extraordinary departure to enhance judicial discretion as
measured against its current outlines in most American
jurisdictions. The provision creates a limited judicial depar-
ture power away from otherwise mandatory penalty provi-
sions. It is borrowed from precedent in a small handful of
states, where similar departure powers have been created
for categories of mandatory penalties or specific penalties.
Although the revised Code recommends that a provision
modeled on subsection (3)(b) should be given general
applicability throughout the criminal code, a legislature
wishing to apply it only in selected settings could add an
enumeration of those mandatory provisions affected by the
departure power, or those excluded.

The 1962 Code took the view that mandatory sen-
tences should not be enacted by a legislature for any
offense. The revised Code continues that blanket recom-
mendation. See § 6B.05 and Comment (to be drafted). Still,
the revised Code would blink at reality were it not to rec-
ognize that mandatory-penalty provisions now exist in
every American jurisdiction, and in some systems their
enactment and use have proliferated greatly since the 1962
Code. Subsection (3)(b) therefore addresses jurisdictions
that have not followed the Institute’s recommendation on
the subject, and suggests a vehicle for introducing judicial
discretion into the domain of mandatory sentencing, target-
ed upon those cases in which a discretionary outlet is most
needed. If, in some future era, there are American legal sys-
tems that come to operate without mandatory punishments,
they may easily excise subsection (3)(b).

206



Art. 7. Authority of Court in Sentencing § 7.XX

Subsection (3)(b) employs the extraordinary-depar-
ture standard as a restriction upon most deviations from
mandatory-penalty provisions—but one that grants discre-
tion to avoid egregious applications. These are defined as
cases in which, in light of the purposes of sentencing,
mandatory penalties would result in unreasonable sen-
tences. A trial judge must cite “extraordinary and com-
pelling circumstances” in the individual case supportive of
such a conclusion, and the trial court’s determination will be
subject to the rigorous de novo standard of appellate review
under § 7.27.(6)(d).

Subsection (3)(b) is aimed at the worst injustices aris-
ing under mandatory sentencing laws. It does not fully sat-
isfy the Institute’s longstanding objections to mandatory
penalties. Rather, it is intended to work an incremental
improvement in sentencing systems that persist in the use of
mandatory provisions.

Illustration:

5. Defendant appears for sentencing for the cur-
rent offense of theft of three golf clubs worth $1200. He
has earlier convictions of robbery and burglary,
entered seven years before commission of the current
crime. Under the terms of a state statute, defendant’s
current offense plus his prior convictions trigger a
mandatory minimum penalty of 25 years in prison. The
trial court has discretion to depart from the mandato-
ry minimum term, and impose a lesser term, if the court
finds that extraordinary and compelling circumstances
exist in the case such that imposition of the mandatory
penalty would result in an unreasonable sentence in
light of the purposes of sentencing in § 1.02(2)(a). One
possible ground for departure is that the 25-year sen-
tence would be unreasonably disproportionate to the
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gravity of the offense, the harm to the crime victim, and
the blameworthiness of the offender, see § 1.02(2)
(a)(i). Such a departure must be based on a full exam-
ination of the facts of the case and must be explained
by the court on the record, including an explanation of
the sentence chosen in lieu of the mandatory penalty.
The extraordinary-departure sentence may be
appealed by the government and is subject to the strin-
gent standard of review in § 7.ZZ/(6)(d).

e. Explanations of reasons for departure. Subsection
(4), following virtually every American guidelines jurisdic-
tion, requires that a trial judge provide a full statement of
reasons on the record whenever the judge renders a sen-
tence that is a departure or, in the revised Code’s terminol-
ogy, an extraordinary departure. The explanation must iden-
tify the circumstances of the individual case cited as grounds
for the departure, together with an explanation of the
degree of the departure away from the presumptive penal-
ty. In other words, the court’s explanation must address why
the presumptive sentence was not appropriate, and why the
departure sentence is appropriate. Both subjects must be
framed in terms of the purposes of sentencing and correc-
tions, see subsections (2)(a) and (2)(d).

The statement of reasons required in subsection (4)
serves a number of purposes within the sentencing system.
First, it pushes sentencing judges to engage in the disciplin-
ing process of articulated justification. Many flaws in rea-
soning, or insights otherwise hidden, come to light only
through the effort of explanation. This commonplace of
professional observation motivates much of judicial prac-
tice in realms other than sentencing. Subsection (4) does not
push the rationale to its fullest possible extension, however.
Penalties that align with guideline presumptions (or statu-
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tory presumptions) are assumed to rest upon the reasoning
of the commission (or legislature) in propounding recom-
mendations for ordinary cases.

Second, the requirement serves the goal of communi-
cation of each judge’s reasoning process to other judges, and
others in the sentencing system. If judges are to contribute
meaningfully to the evolution of the sentencing system, the
intellectual work product of their labors in individual cases
must be transparent and accessible. An innovative turn in
departure jurisprudence may gain precedential value, for
example, especially if approved by an appellate court.
Moreover, the sentencing commission under the revised
Code is charged with ongoing review of judicial decision-
making, and must regularly consider amendments to the
guidelines so that they better comport with the sentencing
practices of judges, see § 6A.05(5)(d). Collaborative inter-
actions between the judiciary and the commission, as envi-
sioned in § 6A.01(2)(b), require routinized feedback.

Third, subsection (4) is an absolute prerequisite of
meaningful appellate review of departure decisions, see
§ 7.Z7. Without a statement of the sentencing court’s find-
ings of fact and legal analysis in selecting punishment in a
given case, the appeals process is unmoored. The disable-
ment of appellate review prevents the judiciary from con-
tributing substantively to the development of a common
law of sentencing, and also forecloses meaningful enforce-
ment of those principles of sentencing law that are binding
upon judges, see, e.g., §§ 1.02(2), 6B.06, 7.XX(2)(b).

Apart from considerations of reviewability, subsection
(4) imposes marginal reinforcement of guideline presump-
tions as a practical matter. The extra effort required of a
judge when departing from the guidelines encourages
judges to reflect before rendering such decisions.
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Finally, the requirement of a statement of reasons is
intended to enhance the legitimacy of the sentencing
process in the eyes of the offender, the victim, and the pub-
lic. The selection of a particular punishment within an ex-
pansive statutory range can appear a mystifying process,
and may appear an illegitimate process to a skeptical on-
looker. In a guidelines system, presumptive sentences are a
significant narrowing of statutory ranges, see § 6B.04(3)(a)
(alternative versions). When a presumptive sentence is
imposed, the offender, the victim, and other observers are
given the assurance that the case has been treated as an
ordinary one, and the punishment is consistent with that
given in the majority of cases of its kind. Further, the appro-
priate penalty has not been chosen arbitrarily by a single
judge (whose opinion may differ from the judge in the
courtroom next door), but reflects the collective judgment
of a sentencing commission composed of members with
wide experience and differing perspectives on the criminal-
justice system.

When a judge imposes a sentence outside of the pre-
sumptive sentencing range, however, whether more lenient
or severe than the guideline penalty, a burden of explana-
tion to all those affected by the decisions is justly imposed.
The court’s statement of reasons provides reassurance that
the departure has not resulted from idiosyncrasy on the part
of the judge. All onlookers deserve to know that departure
analysis is not purely discretionary, but is guided by princi-
ples of general application, and is subject to review. Al-
though a departure sentence may not be “uniform” in the
sense that it is a cookie-cutter replica of penalties given
other defendants, it is “uniform” in its neutral application of
the purposes of sentencing, see § 1.02(2)(b)(ii).
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f. Sentencing for offenses not covered by guidelines.
Subsection (5) governs the sentencing process for offenses
not included in the guidelines, see § 6B.10. In these cases
there is no express starting point for the trial court’s analy-
sis of an appropriate penalty as would be given in a pre-
sumptive guideline recommendation. Typically, the only au-
thoritative guidance a court will have in such cases is the full
expanse of the statutory range of available penalties. Sub-
section (5) imports a consistent reasoning process to a task
that might otherwise be one of unstructured discretion. The
provision requires, first, that judges consult the purposes of
sentencing in individual cases when selecting punishments
in such cases. Second, judges should consult the guidelines
as a framework for proportionality in punishment, by look-
ing to the guidelines’ treatment of analogous offenses, or
offenses that are somewhat more or less serious than the
instant crime. This replicates the evaluative process that the
commission performs for categories of cases included in the
guidelines, but has not done in the instant case. Third, the
judge should look to any express guideline provisions that
may have been authored by the commission to give further
guidance in such cases.

The final sentence of subsection (5) requires trial
courts to provide statements of reasons on the record for
imposing a sentence of incarceration in cases covered by the
subsection. In such cases, there is no presumptive penalty
that carries automatic credibility as the product of the com-
mission’s best collective judgment. In all cases under sub-
section (5), therefore, the rationales rehearsed in Comment
e, supportive of the requirement of a statement of reasons
in departure cases, are again applicable. Subsection (5) in-
cludes an arbitrary threshold provision that explanation on
the record is required only when a term of incarceration is
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imposed on the defendant. Individual jurisdictions may de-
cide to modify this threshold, for example, to include only
felony sentences, or to include all non-guideline sentences
without qualification.

g Factfinding by judge or jury. Most of the factfinding
contemplated under this provision is to be performed by the
court during sentencing proceedings. For a limited category
of factual issues, however, the Sixth Amendment mandates
jury determination under the reasonable-doubt standard.
Sections 7.07A and 7.07B, which are explicitly cross-refer-
enced in § 7.XX(6), speak to the division of labor between
court and jury for resolution of factual issues at sentencing.
Because the revised Code views the trial court as the most
important decisionmaker in the sentencing process, see
§ 1.02, Comment 4, the scope of factfinding responsibility
committed to the jury is the bare minimum required by the
Constitution. All conclusions of law that follow upon the
making of a factual record are reserved to the sentencing
court, see § 7.07A(2).

h. Statutory maximum penalties as ultimate limits on
sentencing discretion. Subsection (6) rehearses the revised
Code’s elementary understanding that all sentencing in a
guidelines structure must take place within the ultimate
boundaries of the maximum authorized penalties for any
offenses of conviction, see also § 6B.02(8) (parallel limita-
tion upon commission’s authority to create presumptive
sentences). This is a structural feature of nearly every
American guidelines system, and has become a pillar of fed-
eral constitutional law.

i. States choosing an advisory guidelines system. A con-
tinuing series of Comments speaks to states that elect to
employ advisory rather than presumptive sentencing guide-
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lines. For background and a full listing of relevant Com-
ments, see § 1.02(2), Comment p.

States opting to employ advisory rather than presump-
tive sentencing guidelines should consider amendments to
subsections (2) and (5), as follows:

(2) In the sentencing of an individual offender,

sentencing courts may-depart-from-the—presump-
. . idelines,
. mee idelines,
I I I F Lei I st tl & I

. . . - \ £
tuate-the-purposesin-$1-:02(2)(a) shall give full con-
sideration to all sentencing guidelines applicable to
the case. Sentencing courts shall assess the weight
to be given the guidelines’ recommendations in
light of the purposes in § 1.02(2).

(a) A-senteneing-ecourt-may-hasen-depar-
" . I .

I f ¢ " < thinthe—el

i idelines. Sentencing
courts should be especially cognizant of the
legislative goal to encourage sentences that

are uniform in their neutral application of the

general purposes of sentencing and correction
of individual offenders, and should consult the

guidelines as useful benchmarks in the pursuit
of that goal.
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.
th)-A—senteneing Ottt .
departure-upe oFe ““gli.i’i it ;.“

AaFy-ense:

€©) (b) A sentencing court may not base
any decision affecting sentence upon a factor
prohibited by statute, constitutional law, or
controlling judicial decision, or in violation of
a limitation imposed by the same authorities.

)-The-degree-of-a-departure from-the
gil e .Ei“ Il E tH “”E.i].'l EEE

(5) Sentences of individual offenders for of-
fenses not covered by the guidelines shall be ren-
dered by sentencing courts consistent with the
purposes of § 1.02(2)(a). The sentencing court
shall consult the guidelines for their treatment of
analogous offenses, if any, as benchmarks for pro-
portlonate punishment, and for any presumptive
previsiens recommendations applicable to offens-
es not covered by guidelines. For all sentences that
include a term of incarceration under this subsec-
tion, the sentencing court shall provide an expla-
nation of its reasons for the sentence imposed on
the record.

The reworking of § 7.XX(2) is an especially important
matter for jurisdictions that opt to use advisory rather than
presumptive guidelines. Advisory guidelines by definition
do not carry force of law and, indeed, cannot do so if it is an
important legislative objective to adopt a guidelines system
that escapes Sixth Amendment jury-factfinding require-
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ments at sentencing. Even so, the institutional benefits of a
sentencing commission and guidelines structure would
largely be lost if trial courts routinely disregarded the com-
mission’s recommendations as expressed in advisory guide-
lines. It is therefore desirable, in a well-designed advisory
guidelines system, to create procedural requirements that
encourage rigorous consultation of guidelines provisions,
while drawing short of investing them with direct enforce-
ability.

Section 7.XX together with § 7.ZZ (Appellate Review
of Sentences) can impose structure upon the sentencing
process even within an advisory regime. Section 7.XX must
play its role, however, without reference to trial courts’
“departure power” as an explicit legal standard. Within a
presumptive guidelines framework, the unaltered subsec-
tion (2) relies upon the departure power mechanism, allow-
ing a sentencing court to deviate from a guidelines pre-
sumption only when the court finds that “substantial cir-
cumstances exist that the presumptive sentence or provi-
sion will not best effectuate the purposes in § 1.02(2)(a).”
Subsections (2)(a) through (2)(d) give additional content to
the standard. The courts’ departure power cannot be exer-
cised, as a matter of law, in the absence of sufficient factual
findings and legal analysis to satisfy the “substantial cir-
cumstances” standard.

In an advisory system, the best alternative to a formal
departure power is imposition of procedural requirements
that trial courts must (1) consult the sentencing guidelines
carefully and accurately, (2) analyze the guidelines’ applica-
bility to a particular case with reference to the general pur-
poses of sentencing, and (3) articulate their factual and legal
reasoning on the record when departing from the guide-
lines. The suggested amendments to subsection (2), togeth-
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er with the unamended subsection (4), lay down this multi-
step process. All of these steps can then be made subject to
meaningful appellate review, see § 7.Z7, Comment /.

Subsection (2)(a) directs trial courts—and appellate
courts performing their review function—toward special
solicitude to one among the several legislative purposes of
the sentencing system. The legislature has declared it an
important aspiration to “encourage sentences that are uni-
form in their neutral application of the general purposes
of sentencing and correction of individual offenders,” see
§ 1.02(2)(b)(ii) (as amended for an advisory guidelines
system). Uniformity of thought process is the systemic
value most placed at risk in a jurisdiction that chooses to
adopt advisory rather than presumptive sentencing guide-
lines. Subsection (2)(a) in effect acknowledges that the
legislature and sentencing commission cannot effectively
promote this core objective in an advisory structure unless
judges throughout the state, at all levels of the court sys-
tem, internalize the value of uniformity and exert their
own powers to preserve it.

Subsection (2)(b) must be deleted in an advisory
guidelines system. It assumes that guidelines presumptions
are enforceable in the absence of legally sufficient reasons
for departure, and identifies one rationale for departure
that is never by itself sufficient. The substantive premise of
subsection (2)(b) is no longer operative under advisory
guidelines.

Even so, the interaction of amended §§ 7.XX and 7.ZZ
in the Code’s advisory structure would not allow a trial
court’s departure from a guidelines recommendation to
stand if premised on “mere disagreement” with the guide-
lines. Subsection 7.XX(4) requires courts to supply a written
explanation of reasons for a departure from the guidelines,
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and subsection (2) insists that this explanation must follow
“full consideration” of guidelines recommendations in light
of the purposes of sentencing and corrections. In the Code’s
advisory guidelines system, therefore, a trial court may in-
deed depart based on personal disagreement with the
guidelines, but the basis for disagreement must be laid out
in writing, reflect a full consideration of applicable guide-
lines, and be grounded in the purposes of sentencing and
correction set forth in § 1.02(2). The resulting sentence and
the trial court’s analysis may then be tested on appellate
review, see § 7.Z7, Comment / (as amended for an advisory
guidelines system).

In an advisory system, the procedures described above
are not designed exclusively to work as constraints upon
judicial sentencing discretion. In order for advisory guide-
lines to function optimally, they must earn and maintain the
respect of judges across the state. The sentencing commis-
sion, accordingly, has a continuous need for information
about cases in which existing guidelines have met with the
disapproval of sentencing courts—especially when appel-
late courts have concurred in the lower courts’ views. Under
§ 6A.05(5)(d), this feedback allows the commission to per-
form its ongoing duty to “study the need for revisions to
guidelines to better comport with judicial sentencing prac-
tices and appellate case law.” When an appellate court has
upheld a trial court’s sentence based on well-reasoned dis-
agreement with a guidelines recommendation, the judiciary
sends a strong message to the commission that the guideline
in question should be reassessed.

Subsection (2)(c) is not affected by the shift from pre-
sumptive to voluntary guidelines. The prohibitions and lim-
itations referenced in the subsection are not creatures of
guidelines.
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Subsection (2)(d) must be deleted in an advisory sys-
tem for the same reasons that subsection (2)(b) must go. If
the guidelines have no presumptive legal force, the “degree
of departure” cannot be regulated in any explicit, legally
enforceable way.

Subsection (3), concerning “extraordinary departures,”
remains intact in the Code’s advisory guidelines system.
Extraordinary departures do not use the commission’s
guidelines as a reference point, but are sentences that devi-
ate from a heavy presumption established by the legislature
or the appellate courts. See § 6B.01, Comment b.

The single amendment in subsection (5) merely
reflects the necessity of replacing all terminology of “pre-
sumptions” with “recommendations” in an advisory system.
See § 6B.01, Comment b.

§ 7.07A. Sentencing Proceedings; Findings of Fact and Con-
clusions of Law

(1) Following a defendant’s conviction of a felony
or misdemeanor, the court shall impose sentence with-
in a reasonable time. Sentencing proceedings shall be
governed by the rules of criminal procedure, in con-
formity with this Article.

(2) At sentencing, the court may rely upon facts
necessary to the conviction, facts admitted by the
defendant, and facts in the presentence report that are
not contested by the defendant.

(3) Additional findings of fact and conclusions of
law at sentencing shall be made by the court, except as
provided in § 7.07B.
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(4) The burden of proof for contested factual
issues at sentencing shall be a preponderance of the
evidence, except as provided in § 7.07B.

(5) At the conclusion of sentencing proceedings or
within [20] days thereafter, the court shall make find-
ings of fact and conclusions of law on the record con-
cerning issues submitted by the parties, and shall enter
an appropriate order.

(6) The court shall make findings of fact and con-
clusions of law on the record in every case in which the
court imposes a sentence that departs from presump-
tions set forth in the sentencing guidelines.

Comment:

a. Scope. 'This provision and § 7.07B address factfinding
procedures at judicial sentencing hearings, the court’s obli-
gation to apply relevant legal standards, and the necessity of
making a record of the reasons for the court’s decisions. The
provisions are responsive to considerations of fairness,
rationality, transparency, and constitutional mandate. They
are also driven by the fundamental policy goal to preserve
judicial sentencing discretion to individualize sentences
within a framework of law, see § 1.02(2)(b)(i).

Sections 7.07A and 7.07B do not encompass a host of
subjects best addressed in the rules of criminal procedure,
such as the assignment of a judge to sentence proceedings,
the exact timing of a sentencing hearing, discovery, proce-
dures for the presentation of evidence, the defendant’s right
of allocution, the possibility of consolidation of multiple
outstanding cases in a single sentencing proceeding, and vic-
tims’ participation in sentencing proceedings.
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b. Reference to rules of criminal procedure. Subsection
(1) signals that the bulk of procedural regulations applica-
ble to sentencing proceedings are the proper subject for
procedural rule rather than statute. Only the most funda-
mental matters, required for basic fairness or by constitu-
tional command, are addressed in §§ 7.07A and 7.07B.

c. Facts established prior to sentencing proceedings. In
all cases that proceed to sentencing, some factual issues will
be resolved in advance, and need not be relitigated.
Subsection (2) specifies the categories of factual informa-
tion that meet this description, including facts necessary to
the underlying conviction and facts admitted by the defen-
dant before sentencing.

d. General principle of court-determined sentences.
Subsection (3) states a general rule, subject only to excep-
tions under § 7.07B, that the trial court at sentencing pro-
ceedings shall make all findings of fact and conclusions of
law necessary for the imposition of sentence. This provision
reflects the Code’s philosophy that the judiciary should be
the most important institutional agency in the sentencing
process. The exceptions in § 7.07B, which creates a mecha-
nism for limited jury factfinding at sentencing, are confined
to those required by the Constitution.

Under current constitutional law, there is no question
that sentencing judges may be empowered to make all legal
findings predicate to criminal punishment, including deter-
minations of applicable law and the application of legal
rules to the facts of a particular case. The general rule in sub-
section (3) concerning conclusions of law is not subject to
exceptions under § 7.07B.

Most findings of fact at sentencing remain the province
of the trial court, even following the Supreme Court’s land-
mark cases on the Sixth Amendment jury-trial right at sen-
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tencing. Trial courts may still determine all facts in mitiga-
tion of sentence, and there is no constitutional rule that
requires a jurisdiction to impose any particular burden of
proof on these factual questions. Most, but not all, facts in
aggravation of sentence may likewise be determined by
courts at sentencing under current Sixth Amendment law.
Sentencing judges may make findings of aggravating cir-
cumstances used to select penalties within presumptive
ranges or other presumptive rules laid out in guidelines or
statutes. They may find aggravating facts used to raise a
minimum sentence within a preexisting penalty ceiling.
They may find aggravating facts used to select between con-
current and consecutive sentences following a defendant’s
convictions of multiple crimes. They may make findings
concerning the existence of a defendant’s prior convictions.
Only “penalty-ceiling enhancement facts,” as defined in
§ 7.07B(1), fall outside the court’s factfinding jurisdiction at
sentencing, and must, in the absence of waiver by the defen-
dant, be determined by juries under the reasonable-doubt
standard.

e. General burden of proof at sentencing. With the
exception of penalty-ceiling enhancement facts as defined
in § 7.07B, the Constitution requires no burden of proof for
the resolution of factual issues at sentencing. A jurisdiction,
consistent with existing federal constitutional law, may
select any burden it wishes, or may designate no formal bur-
den at all, leaving the issue to the discretion of sentencing
courts.

Subsection (4) adopts the policy choice on this issue of
the overwhelming majority of states that have adopted pre-
sumptive sentencing systems similar to the one recom-
mended in the revised Code. These states have specified a
general burden of proof of a preponderance of the evidence
at sentencing proceedings.
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The propriety of this burden must be evaluated in light
of the factual considerations that are eligible for resolution
at sentencing. Under the Code, alleged criminal acts other
than those for which convictions have been obtained may
not be urged by the government in sentencing proceedings,
see § 6B.06(2)(b). Thus, factfinding at sentencing is “inter-
stitial”—it cannot stray from the formal conviction to
unconvicted criminal conduct, but must work within the
parameters of the current conviction along with the defen-
dant’s prior convictions.

f- Findings of fact and conclusions of law. In a sentenc-
ing system committed to a rational process for the render-
ing of criminal punishment, it is essential that the court’s
reasons for imposition of a particular sentence be transpar-
ent and reviewable. Subsections (5) and (6) ensure that this
will occur in all instances where the court’s reasoning might
otherwise be opaque. Subsection (5) requires the court to
make findings of fact and conclusions of law on the record
concerning contested issues submitted by the parties during
sentencing proceedings. Subsection (6) requires findings of
fact and conclusions of law on the record whenever the
court departs from presumptive rules in the sentencing
guidelines.

Section 7.07A does not require findings of fact and
conclusions of law when a court imposes a sentence consis-
tent with the presumptive provisions of sentencing guide-
lines. In such instances, it is assumed that the court has rati-
fied the legal and policy analysis of the sentencing commis-
sion in crafting guidelines applicable to the case at bar. The
commission’s analysis, in turn, is available for inspection
within the body of the guidelines and commentary, see
§ 6B.02(5).
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§ 7.07B. Sentencing Proceedings; Jury Factfinding

(1) ““Penalty-ceiling enhancement facts,” for
purposes of this Section, are facts determined at
sentencing that expose the defendant to a greater
punishment for an offense than would otherwise
be legally permissible. The existence of a defen-
dant’s prior conviction is not a penalty-ceiling en-
hancement fact.

(2) Penalty-ceiling enhancement facts must
be tried to a jury unless the right to jury determi-
nation is waived by the defendant. They must be
proven beyond a reasonable doubt unless admit-
ted by the defendant.

(3) The government must provide written
notice to the defendant of its intention to establish
one or more penalty-ceiling enhancement facts.

(a) Notice must be given no later than
[20] days before trial or entry of a guilty plea,
although later notice may be permitted by
the court upon a showing of good cause for
delay. The timing of notice must in all cases
allow the defendant reasonable time to pre-
pare for the proceeding at which the exis-
tence of the penalty-ceiling enhancement
fact will be determined.

(b) In seeking an aggravated departure
from a presumptive penalty ceiling in the
sentencing guidelines, the government shall
not be limited to aggravating factors enumer-
ated in the guidelines. The court shall rule on
the legal sufficiency of nonenumerated
aggravating factors put forward by the gov-
ernment.
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(¢) The court may foreclose presenta-
tion of evidence on an alleged penalty-ceiling
enhancement fact if the court finds that, even
if the fact were proven, it would not affect the
court’s sentencing decision.

(4) Factual determinations under this Section
may be tried along with guilt or innocence in a
unitary trial, or in a bifurcated sentencing factfind-
ing proceeding, as the court determines in the
interest of justice. The court shall hold a bifurcat-
ed proceeding when consideration of a penalty-
ceiling enhancement fact at trial would be unfair-
ly prejudicial to the defendant or the government.

(a) The jury shall be instructed to return
a special verdict as to each alleged penalty-
ceiling enhancement fact.

(b) If the court determines that a bifur-
cated proceeding is appropriate in a case that
has gone to trial, the proceeding ordinarily
should be conducted before the trial jury as
soon as practicable after a guilty verdict has
been returned. In addition to evidence pre-
sented by the parties at the bifurcated pro-
ceeding, the jury may consider relevant evi-
dence received during the trial.

(¢) When necessary, the court shall
impanel a new jury for a bifurcated proceed-
ing. The selection of jurors shall be governed
by the rules applicable to the selection of
jurors for the trial of criminal cases.

(5) The law and rules of trial procedure shall
apply at a bifurcated proceeding.
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(6) Determination of the existence of a
penalty-ceiling enhancement fact shall not control
the court’s decision of whether an enhanced pen-
alty is appropriate under applicable legal stan-
dards. Discretion as to the weight to be given a
penalty-ceiling enhancement fact remains with
the court.

(7) The court may on its own motion raise
any factual consideration that would be open to
the government under subsection (3). If the court
elects to do so, the court shall invite the parties to
present evidence and arguments on the issue at
trial or at a bifurcated proceeding, consistent with
subsections (4) and (5), and may on its own mo-
tion, when sufficient evidence has been presented,
instruct the jury to make a finding under subsec-
tion (4)(a). The court shall allow the parties rea-
sonable time to prepare for the proceeding at
which the existence of the fact will be determined.

(8) The defendant may waive the right to jury
determination of facts under this Section, provid-
ed the waiver is knowing and intelligent. The rules
of procedure that govern a defendant’s waiver of
the right to a jury trial on the issue of guilt shall
apply to a waiver of a defendant’s rights under this
provision. Upon receipt of a defendant’s waiver,
the court shall make findings of fact under this
Section. For facts not admitted by the defendant,
the court shall employ the reasonable-doubt stan-
dard of proof.

(9) Whenever jury factfinding at sentencing
is required by the federal or state constitution, the
courts of this state shall have authority to fashion
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appropriate jury factfinding procedures in the
absence of specific authorization in statute or the
rules of criminal procedure. The procedures
should be conducted in a manner consistent with
this Section to the extent reasonably possible.

Comment:

a. Scope. This provision appends a procedure for jury
factfinding at sentencing onto the general procedural rules
stated in § 7.07A, while preserving judicial discretion in all
cases to fix punishment based on the factual record. The
jury factfinding process is limited to those instances where
it is required by the Constitution.

Section 7.07B further speaks to the defendant’s ability
to waive the limited right to jury factfinding at sentencing,
and includes mechanisms for preemptive judicial action in
cases where jury factfinding would not affect the court’s
ultimate exercise of discretion in pronouncing sentence.

b. Factfinding covered by this provision. Most factfind-
ing at sentencing, and all legal analysis predicate to imposi-
tion of punishment, is best performed by the sentencing
court. Sixth Amendment case law has carved out a single
exception to this general rule: Whenever the government,
following conviction, is legally required to prove a sentenc-
ing fact in order to expose the defendant to a greater penal-
ty for a single offense than would otherwise be permitted in
statute, sentencing guidelines, or other limitation in state
law, that sentencing fact must be proven to a jury beyond a
reasonable doubt. Blakely v. Washington, 124 S. Ct. 2531
(2004); United States v. Booker, 125 S. Ct. 738 (2005). The
Supreme Court has exempted proof of a defendant’s prior
convictions from this Sixth Amendment rule.
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Subsection (1) propounds a new term, “penalty-ceiling
enhancement facts,” defined to capture facts that fall within
the constitutional rules summarized above. With the excep-
tion of unforeseen future constitutional requirements,
addressed in subsection (9), the jury factfinding procedure
in § 7.07B extends only to penalty-ceiling enhancement
facts. Subsection (2) provides that penalty-ceiling enhance-
ment facts must be tried to a jury under the reasonable-
doubt standard, unless the facts are admitted by the defen-
dant or the right to a jury trial is waived.

Under the Code’s sentencing scheme, the factual basis
for an aggravated departure from a presumptive sentence
or other presumptive rule contained in sentencing guide-
lines will often qualify as a penalty-ceiling enhancement
fact, see § 7.XX(2)(a). Likewise the factfinding prerequi-
sites for an extraordinary departure from a heavy presump-
tion created by the legislature or courts will often be gov-
erned by this provision, if the effect of the departure is to
impose a penalty greater than the presumptive ceiling upon
severity, see § 7.XX(3)(a). If either kind of departure is
based on the defendant’s criminal history, however, factual
inquiry into the existence of prior convictions is governed
by § 7.07A.

c. Notice to the defendant. Subsection (3) does not
require that penalty-ceiling enhancement facts must be
alleged in an original charging document. The Supreme
Court has held that penalty-ceiling enhancement facts are
the “functional equivalent” of elements of offenses for pur-
poses of the Sixth Amendment jury-trial guarantee, but the
Court has never held that they are elements of offenses for
other purposes. Consistent with all state legislation since the
Blakely ruling, § 7.07B does not treat penalty-ceiling en-
hancement facts as elements of offenses. The provision does
assume, however, that Due Process guarantees in federal

227



§7.07B Model Penal Code: Sentencing

and state law will require that the defendant receive timely
notice of any alleged penalty-ceiling enhancement fact in
the case, and must be given adequate opportunity to pre-
pare to challenge the existence of the fact in a jury pro-
ceeding.

The government seldom concludes its investigation of
a criminal case with the filing of charges, but generally com-
pletes its inquiry in advance of trial. While it would impose
heavy new burdens on prosecutors, particularly in state sys-
tems, to allege penalty-ceiling enhancement facts in original
charging documents, it is not unduly onerous, as a general
rule, to require written notice of such facts within a reason-
able interval before the trial. Subsection (3), in bracketed
language, suggests 20 days before trial as a feasible deadline
for all parties in most cases.

Subsection (3)(a) further recognizes that the general
deadline for notice will not be workable in all cases. In some
instances, the government may become aware of important
sentencing considerations shortly before trial, during the
trial, or shortly afterward. Subsection (3)(a) grants the
courts leeway, upon a showing of good cause for delay, to
permit notice of penalty-ceiling enhancement facts later
than normally envisioned in the subsection. Good cause
should be held not to exist whenever the government knew,
or should have known, of the penalty-ceiling enhancement
fact at an earlier time.

The final sentence of subsection (3)(a) imposes a criti-
cal limitation upon the permissible delay: The timing of
notice must in all cases allow the defendant reasonable time
to prepare for the proceeding at which the existence of a
penalty-ceiling enhancement fact will be determined. In
some instances, this may necessitate a continuance of the
trial date, an order of a bifurcated-jury sentencing proceed-
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ing not originally contemplated by the court, or the contin-
uation of a bifurcated proceeding.

d. Nonenumerated penalty-ceiling enhancement facts.
The Code’s sentencing scheme envisions that some aggra-
vating factors at sentencing will be enumerated by the sen-
tencing commission, while others will be developed on a
case-by-case basis to best effectuate the underlying purpos-
es of sentencing and corrections as set out in § 1.02(2), see
§§ 6B.04(4); 7.XX(2)(a). Subsection (3)(b) explicitly ex-
tends this philosophy to penalty-ceiling enhancement facts
subject to the Sixth Amendment jury-trial guarantee. A
foundational purpose of the Code’s sentencing system is “to
preserve judicial discretion to individualize sentences with-
in a framework of law,” see § 1.02(2)(b)(i). The goal of indi-
vidualized punishment in particular cases would be artifi-
cially truncated if sentencing courts were permitted to con-
sider only a preordained list of aggravating sentencing fac-
tors.

e. Preemptive orders by the court. There is no reason to
engage in a jury factfinding process at sentencing where it
would be an idle exercise. Subsections (3)(b) and (3)(c) give
the court authority to cut short proceedings on allegations
of penalty-ceiling enhancement facts in two circumstances.
First, when the government alleges a nonenumerated penal-
ty-ceiling enhancement, the court must test that allegation
for legal sufficiency in light of the purposes of sentencing
and corrections in § 1.02(2). If the court concludes that the
alleged fact has no proper grounding in the principles of
§ 1.02(2), there is no justification to try the factual issue to a

jury.
Alternatively, the court may conclude that an alleged

penalty-ceiling enhancement fact, even if proven by the
government, would have no influence on the final sentenc-
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ing determination in the case. Perhaps the alleged fact is
trivial; perhaps there are overwhelming mitigating circum-
stances in the case that outweigh the alleged aggravating
factor; perhaps there are independent aggravating factors
that have already been admitted by the defendant or that
do not require jury factfinding at sentencing. In instances
like these, if the court concludes that the existence of the
alleged fact would not change the result, there is no reason
to convene jury factfinding proceedings at trial or in a bifur-
cated hearing.

f. Unitary versus bifurcated proceedings. Evidence con-
cerning a penalty-ceiling enhancement fact may be closely
knit with the prosecutor’s case in chief on the elements of
the offense at trial. Alternatively, the evidence may take the
jury far afield from the threshold question of guilt or inno-
cence, may be unduly complex or confusing, or may be prej-
udicial to the defendant or the government. Subsection (4)
grants trial courts significant flexibility, with little hard guid-
ance, to submit penalty-ceiling enhancement facts to the
jury as part of a unitary trial that includes the determination
of guilt, or to convene a separate bifurcated proceeding fol-
lowing conviction.

The drafters of subsection (4) endorse a general pref-
erence for unitary proceedings, but find it unnecessary to
build a strong bias toward unitary trials into statutory lan-
guage. Subsection (4) assumes that penalty-ceiling enhance-
ment facts will usually be litigated at trial, for the simple rea-
son that this will ordinarily be the most expeditious proce-
dure. Trial courts will prefer a unitary trial unless there is a
good reason to do otherwise, and it will often be in the inter-
est of the parties not to multiply factfinding proceedings.
The subsection requires bifurcated jury factfinding “when
consideration of a penalty-ceiling enhancement fact at trial
would be unfairly prejudicial to the defendant or the gov-
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ernment.” Otherwise the question is left to the judge’s dis-
cretion “in the interest of justice.”

Section 7.07B would also allow for bifurcated jury
deliberations following trial, first on the issue of guilt, and
second on the question of penalty-ceiling enhancement
facts. No new evidence need be received prior to the jury’s
second deliberation, see subsection (4)(b). Bifurcated delib-
erations may be desirable to avoid over-long instructions at
either stage, and to head off the possibility that “sentencing
instructions” may convey to the trial jury that the defen-
dant’s guilt has been assumed in advance.

g Jury procedures borrowed from trial procedure.
Section 7.07B relies on familiar jury procedures, and im-
ports preexisting rules into the sentencing factfinding con-
text. Indeed, for most cases tried before a jury, § 7.07B bor-
rows the trial jury itself to serve as sentencing factfinder. In
most instances, the trial jury will perform this function at a
unitary trial or, under subsection (4)(b), at a bifurcated sen-
tencing proceeding held “as soon as practicable” after the
return of a verdict of guilt.

Whether in a unitary or bifurcated proceeding, under
subsection (4)(a), the jury shall be instructed as to the
penalty-ceiling enhancement facts it is asked to determine,
and required to return a special verdict as to each alleged
fact.

The second sentence of subsection (4)(b) recognizes
that, where a bifurcated proceeding follows a jury trial,
much or all of the evidence relevant to the existence of a
penalty-ceiling enhancement fact may already have been
received at trial. Therefore, the jury is permitted to consider
relevant evidence they have already heard, together with
any additional evidence the parties choose to present at the
bifurcated hearing. In some cases, this will allow for brief
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presentations of evidence at the bifurcated proceeding. It
will sometimes be the case that no new evidence need be
presented at all. In such instances, the bifurcated proceeding
will consist of new instructions to the jury, and a second
round of deliberations for the resolution of sentencing facts.

Subsection (4)(c) recognizes that it may be necessary
on occasion to impanel a wholly new jury for sentencing
factfinding proceedings. It authorizes trial courts to do so,
and imports the rules otherwise applicable for the selection
of jurors for the trial of criminal cases.

h. Trial rules borrowed for bifurcated sentencing pro-
ceedings. Subsection (5) ensures that constitutional and sub-
constitutional trial protections for criminal cases will apply
with equal force to a bifurcated sentencing proceeding. The
drafters intend subsection (5) to embrace constitutional
trial safeguards, statutory law of trial procedure, rules of
criminal procedure, and rules of evidence.

i. Preserving judicial sentencing discretion. Subsection
(6) makes clear that the jury’s role at sentencing extends
only to factfinding that is minimally required by the
Constitution, and does not intrude upon the court’s ultimate
discretion to determine an appropriate penalty based on the
factual record. A sentencing court’s discretion can be exer-
cised only in the context of applicable legal standards. For
example, a jury finding of the existence of an aggravating
factor may be a legal prerequisite for the imposition of an
aggravated sentence, but the jury’s finding does not oblige
the judge to impose an aggravated penalty. Under the
Code’s sentencing scheme, an aggravating factor supplies a
basis for an upward departure from the guidelines only
when it is a “substantial circumstance,” measured against
the purposes of sentencing and corrections in § 1.02(2), that
takes the case “outside the realm of an ordinary case with-

232



Art. 7. Authority of Court in Sentencing §7.07B

in the class of cases defined in the guidelines.” See § 7.XX
(2) and (2)(a). It remains the judge’s province to apply all
relevant legal analyses to the facts of each case.

Further, the determination of penalty-ceiling enhance-
ment facts is only one small part of the total factfinding at
sentencing proceedings. In a typical case, most of this fact-
finding will be performed by the judge under § 7.07A, in-
cluding all mitigating factors present in the case, and all
aggravating factors that do not trigger Sixth Amendment
protections. The jury’s resolution of a subset of factual con-
troversies at sentencing can play only a fractional role in the
total process.

Finally, and most importantly, a driving philosophy of
the Model Penal Code: Sentencing revision is that the judi-
ciary should be the central and most powerful institution
within the multilevel, multi-actor system for criminal sen-
tencing. Sentencing discretion is better entrusted to judges
than other actors in the system, including legislatures, com-
missions, prosecutors, probation officers, corrections offi-
cials, and parole boards—and ultimate discretion is certain-
ly better entrusted to judges than juries.

J. Judge-initiated jury factfinding at sentencing. Before
the Supreme Court’s cases creating Sixth Amendment
rights in the sentencing process, all American states allowed
trial courts to respond to aggravating factors at sentencing
beyond those formally urged by the government. Some
have thought this an important check on prosecutorial
power in the sentencing process. Without judicial authority
to initiate consideration of an aggravated penalty, the rele-
vant gatekeeping decisions devolve solely to prosecutors.

The mandate of jury factfinding at sentencing could
work as an intrusion upon judges’ authority to consider
aggravating circumstances not raised by the government.
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The requirement of advance notice to the defendant of an
alleged penalty-ceiling enhancement fact, which ordinarily
must occur before trial, see subsection (3), cannot in most
cases be satisfied by the court. Indeed, the trial court is most
likely to develop an independent theory of aggravation only
after hearing the evidence in the case, receiving a guilty-plea
colloquy, or studying a presentence report or victim impact
statement. In all of these instances, a fixed requirement of
pretrial notice to the parties of the court’s intention to con-
sider an aggravating circumstance would preclude the
court’s consideration altogether.

Subsection (7) preserves the sentencing court’s author-
ity to initiate the departure process, and retains as closely as
possible the status quo before Blakely. The subsection pro-
vides an open-ended timeline in which the court may notify
the parties of the court’s intention to consider the existence
of one or more penalty-ceiling enhancement facts not raised
by the parties. Subsection (7) includes the same functional
limitation as imposed upon the latest possible governmen-
tal notice under subsection (3): The timing of the court’s
notice must allow the parties reasonable time to prepare for
the proceeding at which the existence of a penalty-ceiling
enhancement fact will be determined. Given the realities of
judicial participation in the process, a court-initiated deter-
mination of a penalty-ceiling enhancement fact will usually
occur at a bifurcated factfinding proceeding, and may in
some cases necessitate a continuance of sentencing pro-
ceedings.

Subsection (7) allows the court on its own motion to
raise any factual issue that the government could have
raised under subsection (3). This includes factors in aggra-
vation of sentence that are enumerated in sentencing guide-
lines, and nonenumerated factors deemed legally sufficient
by the court under the overarching purposes of § 1.02(2).
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Under subsection (7), the court can do no more than
invite the parties to present evidence concerning a penalty-
ceiling enhancement fact identified by the court. It cannot
force the government to put on a case—and the presenta-
tion of an unenthusiastic prosecutor may fall short with a
sentencing jury. Indeed, in some cases the government may
feel constrained against putting on evidence by the terms of
a plea agreement. All of these considerations, however,
existed in presumptive sentencing systems before the
advent of new Sixth Amendment requirements. They did
not then, and do not now, extinguish the prospect of sub-
stantial judicial participation in the factfinding process.

First, a judge-initiated proceeding for the determina-
tion of a penalty-ceiling enhancement fact may be ground-
ed in evidence the jury has already heard at trial. In such a
case, the court’s invitation to the parties under subsection
(7) would extend to any additional evidence they may wish
to bring forward. Even in the absence of supplemental sub-
missions by the parties, the evidence at trial may be suffi-
cient to support an instruction to the jury under subsection
(4)(a). In cases where the defendant has waived the right to
a jury at sentencing, see subsection (8), the judge-initiated
process, leading to a finding under subsection (4)(a), may be
based in facts already developed at trial, in guilty-plea pro-
ceedings, or a presentence report, see § 7.07A(2).

Second, prosecutors will often be willing to present
additional evidence at the court’s invitation. In many
instances, the court’s notice under subsection (7) will be a
welcome event from the government’s perspective.

k. Waiver. Just as the overwhelming majority of crimi-
nal defendants waive their right to a jury on the issue of
guilt or innocence, most can be expected to waive their
Sixth Amendment right to jury resolution of penalty-ceiling
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enhancement facts. Subsection (8) recognizes this reality,
and provides a procedural framework for Sixth Amend-
ment waivers at sentencing that borrows from the rules
applicable to Sixth Amendment waivers at trial.

A defendant’s choice to waive Sixth Amendment
rights at trial is a separate matter from the waiver decision
at sentencing. Subsection (8) does nothing to link the two
forms of waiver. Under the revised Code, it is possible for a
defendant to waive a jury at trial, or to plead guilty, while
preserving the right of jury resolution of facts at sentencing.
It is likewise possible for a defendant to insist upon a jury
trial on the issue of guilt, while waiving the jury or admitting
to penalty-ceiling enhancement facts for purposes of sen-
tencing proceedings.

Subsection (8) allows for two degrees of waiver. A
defendant may waive the right to jury determination of fac-
tual issues without admitting the existence of those facts. In
such a case, penalty-ceiling enhancement facts may be
determined by the court under the reasonable-doubt stan-
dard. The court’s factual determinations may be made in
unitary or bifurcated proceedings pursuant to subsection
(4), and must be made under the reasonable-doubt stan-
dard. Alternatively, a defendant may admit the existence of
penalty-ceiling enhancement facts, but may do so only as
part of a knowing and intelligent waiver consistent with
subsection (8).

Under subsection (8), a defendant may elect to waive
Sixth Amendment rights at sentencing with respect to some
penalty-ceiling enhancement facts but not others.

[. Safety-net provision. The Supreme Court’s decisions
in the early 2000s that created the Sixth Amendment rights
to jury factfinding at sentencing were unanticipated by most
judges, practitioners, and scholars. Most of the Court’s im-
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portant rulings have been decided by slim 5-4 majorities,
giving rise to doubts of their lasting precedential value. It is
conceivable that Sixth Amendment rights in the sentencing
process will expand through later decisions of the Court,
just as it remains possible that future majorities of the Court
will cut back on earlier decisions.

Section 7.07B is drafted to supply a jury factfinding pro-
cess at sentencing only when that procedure is constitution-
ally required. The provision necessarily is built on existing
case law, and is founded on the premise that the Court will
not greatly expand upon its previous decisions. Subsection (9)
supplies a procedural safety net for American sentencing sys-
tems in the event this assumption proves wrong.

Illustration:

1. After a state’s enactment of § 7.07B, the Su-
preme Court overrules its decision in Almendarez-
Torres v. United States, allowing for judicial determi-
nation at sentencing of the existence of a defendant’s
prior convictions. The Supreme Court now holds that
juries must determine such facts beyond a reasonable
doubt. Under § 7.07B(9), the courts of the state may
immediately submit all such factual issues to juries at
sentencing. To the extent reasonably practicable, the
courts should adapt the procedures in § 7.07B to the
newly required jury proceedings.

Without the safety-net provision of subsection (9), a
jurisdiction’s court system might be paralyzed for a time in
its ability to respond to new Sixth Amendment require-
ments at sentencing. In some jurisdictions, as occurred in
several states following Blakely v. Washington, the courts
may conclude that they lack inherent authority to imple-
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ment a new jury procedure not explicitly created in statute
or court rule. Subsection (9) removes doubt on this score,
and allows the court system immediately to effectuate new
constitutional commands from the federal or state courts.

§ 7.YY. Judicial Review of Sentencing Guidelines.

The courts of the state shall have the power
to review the sentencing guidelines promulgated
by the sentencing commission and its compliance
with statutory rulemaking procedures. The courts
may invalidate or modify provisions of the guide-
lines that do not reasonably further the purposes
in § 1.02(2) or are unauthorized or unreasonable
under the provisions of Article 6B. The reviewing
court shall use the standard of review as provided
in [the judicial-review provisions of the state’s
administrative-procedures act].

Comment:

a. Scope. This Section would grant power to the judicial
branch to review the sentencing guidelines as it reviews
other administrative regulations. A state may choose to
enact § 7.YY only if it has enacted the first version but not
the alternative version of § 6B.11. Under the first version of
§ 6B.11, the guidelines are a form of administrative regula-
tions that gain legal effect in the absence of contrary action
on the part of the legislature. As such, they may be subject
to the review power provided in § 7.Y'Y. Under the alterna-
tive version of § 6B.11, in contrast, guidelines promulgated
by the commission do not become effective unless affirma-
tively enacted into law by the legislature. Under this ap-
proach, guidelines take the form of statutes not subject to
the review powers in this provision.
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b. Policy basis for judicial review of guidelines. Section
7.YY has no known precedent in American sentencing-
guideline systems, although the institution of judicial review
of guidelines as administrative regulations has been sug-
gested by academic observers. The recommendation is
included in the revised Code, at least for those jurisdictions
that elect the administrative as opposed to the legislative
model for guideline adoption, because of the Code’s driving
philosophy that the judicial branch should hold ultimate
power to resolve disagreements in sentencing law that arise
between the courts and the commission. Section 7.YY does
not give unbridled power to the judiciary to overturn sen-
tencing guidelines, see Comment ¢ below. Rather, a general
approach of deferential judicial review of agency rulemak-
ing is imported into the context of sentencing guidelines.

c. Standard of judicial review. Borrowing from general
precepts of administrative law, § 7.YY would allow the
courts to review both the substantive content of sentencing
guidelines and the commission’s compliance with statutory
rulemaking procedures. The statutory foundations for sen-
tencing guidelines are located in the purposes provision of
§ 1.02(2) and throughout Article 6B (Sentencing Guide-
lines). Accordingly, § 7.YY grants power to the courts to
declare invalid or to modify provisions of the guidelines
found not to be in reasonable conformity with those statu-
tory sources.

Rather than invent a specialized standard of review for
sentencing guidelines, § 7.Y'Y incorporates the general pro-
visions governing judicial review contained in the state’s
administrative-procedures act. Universally, these will in-
clude statements of due deference that should be afforded
by the courts to agency determinations.
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Trial-court decisions under § 7.YY may be appealed
pursuant to § 7.ZZ(10). On the assumption that most trial-
court rulings arising under § 7.YY will uphold rather than
strike down or modify challenged guidelines, § 7.ZZ(10)
provides that decisions to uphold guideline provisions need
be accepted for appellate review only on a discretionary
basis. Trial-court decisions striking down or modifying any
provision of the guidelines, however, become the subject of
mandatory appeals.

§ 7.ZZ. Appellate Review of Sentences.

(1) The appellate courts shall exercise their
authority under this Article consistent with the
purposes in § 1.02(2). The legislature intends that
the appellate courts shall participate in the devel-
opment of a principled common law of sentencing
and shall seek to preserve substantial judicial dis-
cretion to individualize sentences within a frame-
work of law.

(2) An appeal from sentence may be taken
by the defendant or the government on grounds
that a sentence is unlawful, was imposed in an un-
lawful manner, is too severe or too lenient, or is
otherwise inappropriate in light of the purposes in

§ 1.02(2)(a)(i).

(3) The right to a first appeal from a sentence
that is a departure or an extraordinary departure
as defined in §§ 6B.01 and 7.XX(3), or for an of-
fense for which there is no sentencing guideline,
shall be as of right on the same terms as a first
appeal from a criminal conviction.

(4) The right to appeal from a sentence con-
sistent with a presumptive sentence in guidelines
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or statute shall be discretionary subject to rules of
procedure promulgated by the courts, but shall
not be appealable in the case of a plea agreement
unless the right to seek review is expressly includ-
ed in the terms of the plea agreement.

(5) A sentence consistent with the recom-
mendation of either the defendant or the govern-
ment may not be appealed by the party that made
the recommendation.

(6) The standard of review of sentencing
decisions in individual cases shall be as follows:

(a) The appellate courts shall exercise de
novo review of claims that a sentence is un-
lawful or was imposed in an unlawful man-
ner, including claims that a sentence is incon-
sistent as a matter of law with the purposes in
§ 1.02(2). Notwithstanding any other provi-
sion of this Code, the appellate courts shall
have the power to vacate or modify sentences
on grounds that they are overly severe if the
court finds the sentences are not reasonably
proportionate to the gravity of offenses, the
harms done to crime victims, and the blame-
worthiness of offenders.

(b) The appellate courts shall accept
findings of facts made by the sentencing
court or a jury at sentencing proceedings
unless clearly erroneous.

(c) Except as provided in subsection (d),
the appellate courts shall afford deference to
sentencing courts’ applications of law to the
facts of individual cases, including decisions
to depart from presumptive guidelines provi-
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sions, decisions concerning the appropriate
degree of guidelines departures, and sentenc-
ing decisions following convictions of offens-
es for which there are no guidelines. Sen-
tencing-court decisions embraced in this
subsection shall be upheld when there is a
substantial basis for the rulings.

(d) The appellate courts shall employ
heightened scrutiny when reviewing extraor-
dinary departures as defined in §§ 6B.01 and
7.XX(3). Such decisions shall be upheld only
when the appellate court is in agreement with
the sentencing court’s ruling after exercise of
the appellate court’s independent judgment.

(e) The appellate courts automatically
shall reverse and remand any sentence not
supported by an explanation of the sentenc-
ing court’s reasoning as required in § 7.XX(4)
or (5).

(7) An appellate court may affirm or reverse
a sentence pronounced by a sentencing court,
remand a case for resentencing, or order that the
sentencing court fix sentence as directed by the
appellate court.

(8) The appellate court shall issue a written
opinion whenever the judgment of the sentencing
court is reversed, remanded, or modified by the
appellate court. The appellate court should issue a
written opinion in any other case in which the
court believes that a written opinion will provide
needed guidance to sentencing judges, the sen-
tencing commission, or others in the sentencing
and corrections system. The appellate courts may
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provide by rule for summary disposition of cases
arising under this Section when no substantial
question is presented by the appeal.

(9) Pending review of a sentence, the sen-
tencing court or appellate court may order the
defendant placed on conditional release.

[(10) Appellate review of a decision of a trial
court upholding a provision of sentencing guide-
lines under § 7.YY shall be discretionary subject
to rules of procedure promulgated by the courts.
Appellate review of a decision of a trial court
invalidating or modifying a provision of sentenc-
ing guidelines under that Section shall be manda-
tory.]

Comment:

a. Scope. This Section is one of three cornerstone pro-
visions that define the relative powers of the sentencing
commission, the trial courts, and the appellate judiciary
within the revised Code’s sentencing structure. The other
key provisions are § 6B.04 (defining the legal force of sen-
tencing guidelines promulgated by the commission) and
§ 7.XX (defining trial-court discretion to depart from guide-
lines and other sentencing provisions). All three sections
must be read together in order to appreciate the interrela-
tionships of authority envisioned in the revised Code. The
Code’s underlying philosophy is that there should be col-
laboration and dialogue between the commission and the
judiciary in the continuous development of a common law
of sentencing, but the judiciary should hold ultimate dispos-
itive power over most issues, see § 6B.04, Comment b.

The role of the appellate courts is addressed in a cur-
sory way in existing legislation in many American guide-
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lines systems. This has led to a wide divergence in appellate
practice in jurisdictions with seemingly similar sentencing
structures. At one extreme, the appellate courts may con-
ceive their role primarily as enforcers of the literal terms of
the guidelines. On this view, there is little room for trial-
court discretion or for any substantive contribution to a
common law of sentencing that originates from the trial or
appellate bench. The guidelines thus become a relatively
fixed code of sentencing, and the judiciary is reduced to
technocratic application and enforcement of the guidelines’
terms. At the opposite extreme, an appellate judiciary may
take a “hands-off” approach to sentence appeals, thus de-
priving the guidelines of all legal force —even the relatively
modest “presumptive” force outlined in § 6B.04. This
approach allows for considerable judicial lawmaking and
policymaking at the atomistic level of each case, yet
deprives the jurisdiction of the coordinating process of
appellate review. In a hands-off regime, individual trial
courts develop idiosyncratic jurisprudences of sentencing,
the accrual of meaningful precedent in the field is all but
foreclosed, there is no unifying voice on behalf of the judi-
ciary to communicate needed changes in guidelines to the
commission, and the appellate bench plays no creative role
in fostering a common law of sentencing.

Section 7.ZZ charts a middle course that avoids the
diametric extremes of strict guideline enforcement and the
total absence of enforcement and precedential decision-
making. It sets in place a meaningful yet deferential stan-
dard for the appellate review of sentences. See Comment g,
below. Section 7.ZZ devotes special care and attention to
the delineation of the appellate courts’ functions. It is more
detailed than existing legislation on the subject and incor-
porates principles borrowed from case law in several states.
When in doubt, the drafters of § 7.Z7 have erred in favor of
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more extensive rather than streamlined content in § 7.27Z,
to best clarify the provision’s meaning. Instead of asking a
state’s appellate courts to decide for themselves what their
responsibilities should be in the sentencing system, the pro-
vision embodies lessons of experience from numerous juris-
dictions.

b. Appellate-court discretion in light of legislative pur-
poses. Subsection (1) provides that the appellate bench’s
powers must always and self-consciously be exercised in a
way consistent with the general purposes of the sentencing
system as laid out in § 1.02(2). This reflects the revised
Code’s broad-based effort to give greater prominence and
effect to the purposes provision than in the 1962 Code, see
§ 1.02(2), Comment a. Parallel provisions are addressed to
sentencing courts, see § 7.XX(1), and the commission itself,
see § 6A.01(2)(e).

The second sentence of subsection (1) is a statement of
legislative intent included to reinforce faithful construction
of § 7.Z7. Declarations of this kind are —and should be —
used sparingly in a sentencing code. In this instance, given
the importance of the subject matter to the operation of the
entire system, and the dangers of miscommunication
between the legislature and appellate courts (demonstrated
in some American guideline jurisdictions), subsection (1)
spells out the legislature’s expectations with care.

First, subsection (1) stresses that the legislature de-
sires the appellate courts to play an active role in the
development of a principled common law of sentencing.
This statement of intent precludes a hands-off approach
by the appeals courts. It asks that they become involved
in the substantive merits of sentencing claims and assume
a place, along with trial courts and the commission, as
collaborators in an evolutionary lawmaking enterprise.
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See also § 6A.01(2)(b) (sentencing commission shall
“collaborate over time with the trial and appellate courts
in the development of a common law of sentencing with-
in the legislative framework”).

Second, subsection (1) admonishes the appellate bench
to work to preserve substantial judicial discretion to indi-
vidualize sentences within a framework of law, see § 1.02
(2)(b)(i). This statement rules out any mechanistic or liter-
alist practice of guideline enforcement by the appellate
judiciary. See also § 6B.03(4) (the commission shall recog-
nize the importance of judicial discretion to individualize
sentences in specific cases, and shall not act to foreclose the
exercise of that discretion).

c. Symmetrical rights of sentence appeal by defendant
and government. Subsection (2) enacts symmetrical rights
to appeal from sentence decisions belonging to the govern-
ment and defendant. This follows the practice of every
American guidelines jurisdiction. The right to appeal in-
cludes claims that a sentence is unlawful or was imposed in
an unlawful manner, but also extends to substantive chal-
lenges to the trial court’s discretionary choices within fixed
parameters of law. Thus, subsection (2) adds in broad terms
that a particular sentence may be appealed as too severe or
too lenient, or as otherwise inappropriate in light of the pur-
poses of sentencing in individual cases.

d. First appeal as of right. Subsections (3) through (5)
impose procedural limitations on the broadly stated right to
appeal in subsection (2). Under the revised Code, only a
minority of all sentencing-court rulings are subject to appel-
late review as of right. In other cases review is discretionary
or barred entirely. The goal of these provisions is to make
review available in those cases where it matters most, and
where the contributions of the appellate courts can be
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expected to add greatest value to the development of the
law of sentencing. The provisions seek to screen from re-
view the great majority of cases that could otherwise amass
to overwhelm the appeals courts, and unduly divert time
and attention away from those select cases that merit inten-
sive deliberations.

Subsection (3) grants either party a first appeal as of
right from a sentencing decision that is a departure from the
presumptive provisions of sentencing guidelines, or is an
extraordinary departure from a heavy presumption in sen-
tencing law created by the legislature or the courts. The right
to a first-sentence appeal in these circumstances is made
identical to the right to take a first appeal from conviction.

That first appeals from departures and extraordinary
departures should be as of right is a function of the overall
design of the revised Code’s sentencing structure. The Code
vests discretion in the sentencing commission, by virtue of
its broad-based membership, to make authoritative expres-
sions of fitting punishments in ordinary cases. The commis-
sion is composed in a way that gives it unique credibility to
weigh concerns of proportionality and the other legislative
purposes of sentencing, and to produce benchmarks for
punishment that are appropriate to the majority of cases
that move through the sentencing system. When a trial
judge chooses to impose a guideline sentence, the court in
effect ratifies the commission’s judgment as applied to the
specific case before the judge. Given the institutional com-
petence of the commission and the agreement of the sen-
tencing court, much time might be consumed but little
would be gained by routine review of sentences consistent
with guideline presumptions.

On the other hand, sentencing courts are given sub-
stantial discretion to depart from guideline presumptions,
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and the commission has no power to foreclose any ground
upon which a trial judge may choose to depart from the
guidelines, see §§ 6B.02(7), 6B.04(4). In departure cases,
then, any principled guidance brought to bear on judicial
discretion derives not from the commission, but from the
legislative statement of purposes in § 1.02(2) (itself unen-
forceable without appellate review), from the accumulation
of judicial precedent that has grown up in analogous cases,
and from the prospect of appellate review. In order to incul-
cate a principled and consistent decisional method in depar-
ture cases, therefore, a fund of appealed cases is required.

The same considerations apply to appeals from
extraordinary departures. Extraordinary departures by def-
inition entail the exercise of trial-court discretion to over-
ride a heavy presumption in sentencing law. Heavy pre-
sumptions may not be created by the commission, but must
be authored by the legislature or laid down in controlling
judicial precedent, see § 6B.01(5). As with guideline depar-
tures, trial-court discretion to make extraordinary depar-
tures must be employed with reference to the purposes of
sentencing, see § 7.XX(3), but this instruction lacks inter-
pretive content and enforceability in the absence of
appeals-court supervision. More so than with guidelines
departures, the appellate courts have responsibility in
extraordinary-departure cases to ensure that heavy pre-
sumptions of sentencing law are not lightly set aside by trial
courts, see subsection (6)(d). Where trial-court discretion to
depart from ordinary guidelines terms is substantial and is
afforded deference on appeal, discretion to make an
extraordinary departure should be regulated more closely.

e. Discretionary appeals. The revised Code does not
rule out the possibility of successful challenges to a trial
court’s refusal to depart from the presumptive provisions of
guidelines, or from a heavy sentencing presumption estab-
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lished in statute or judicial precedent. Most American
guideline jurisdictions bar appeals of this nature, and such
appeals rarely prevail even when allowed. A simple rule of
nonappealability of “refusals to depart” was considered
seriously by the drafters of the revised Code, on the theory
that neither the parties nor the system stand to gain very
much in run-of-the-mill cases by the allowance of such chal-
lenges. Subsection (4) stops short of an absolute bar, how-
ever, and provides that appeals of refusals to depart may be
heard by the appellate courts on a discretionary basis sub-
ject to rulemaking by the courts.

Subsection (4) allows room for discretionary appeals
chiefly because of the way in which departures from pre-
sumptive rules are conceptualized in the revised Code.
Great importance throughout the Code is placed on judicial
discretion to individualize sentences within a legal frame-
work. Although the commission enjoys unique competence
to set benchmarks for punishment in ordinary cases, it
would be improper for a sentencing court blindly to follow
the guidelines in cases that differ materially from the norm.
A sentencing system must encourage departures in appro-
priate cases or else face the dangers of excessive (or false)
uniformity. As recognized, for example, in § 6B.03(4):

[T]he best effectuation of the purposes of sen-
tencing will often turn upon the circumstances
of individual cases. The guidelines should invite
sentencing courts to individualize sentencing
decisions in light of the purposes in § 1.02(2)(a),
and the guidelines may not foreclose the in-
dividualization of sentences in light of those
considerations.

In similar spirit, § 6A.05(7)(a) instructs the commission
to define sentences that are “in compliance with the guide-
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lines” to include any sentence that is “consistent with an
applicable presumptive sentence, rule, or standard set forth
in the guidelines, or a departure from any presumptive pro-
vision of the guidelines that is grounded in the purposes of
§ 1.02(2)(a).” The above-cited provisions recognize that
departures in appropriate circumstances are to be wel-
comed within a well-ordered sentencing system. Section
7.ZZ(4) goes further to acknowledge that departures may
In rare instances be required. Although the expected inci-
dence is low, a vehicle for discretionary appeals grants the
appellate courts power to reach those cases of refusals to
depart that most cry out for review.

Subsection (4) includes a further protection against
overly numerous sentence appeals. It provides that sen-
tences consistent with the presumptive terms of the guide-
lines, or with heavy presumptions in statute or court deci-
sion, are ordinarily not appealable —even on a discretionary
basis—if a presumptively appropriate sentence was im-
posed by the court following a plea agreement. The vast
majority of criminal cases are resolved by plea rather than
trial, and experience in American sentencing-guidelines
jurisdictions teaches that the great majority of sentences
imposed upon convicted offenders are likely to fall within
the ranges set forth in guideline or statutory presumptions.
The final clause of subsection (4) assumes that the parties to
a plea agreement fully contemplated, and were willing to
accept, the most probable sentencing outcome. They are
thus understood to have waived their opportunity to seek
discretionary review under subsection (4). This is a default
rule only, however, and allows the parties to contract other-
wise merely by stipulating in the plea agreement that the
right to seek discretionary review has not been waived. The
default-waiver approach in subsection (4) can be expected,
roughly speaking, to halve the total number of cases in
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which the parties are eligible to petition for discretionary
review.

f- Nonappealability of sentence in accord with a party’s
recommendation. Subsection (5) further delimits the cate-
gories of appealable cases. Subsection (4) insulates from
review presumptive sentencing decisions consistent with
the normal expectations of a bilateral plea agreement.
Subsection (5) extends this rule to cover instances of unilat-
eral sentencing recommendations, and bars the party mak-
ing a recommendation from challenging a penalty imposed
in accordance with that recommendation.

g Standard of appellate review. Consistent with the
statutory law and case law in most guidelines jurisdictions,
subsection (6) lays out a multitiered standard for appellate
sentence review that attaches with differing levels of inten-
sity depending on the nature of the issue raised on appeal.
This approach differs markedly from the generalized
“abuse of discretion” (or equivalent) standard applied in a
majority of American jurisdictions for appellate challenges
to sentencing decisions rendered within broad statutory
limits.

Subsection (6)(a) begins with the straightforward prop-
osition, followed in all guideline jurisdictions, that questions
of law are to be reviewed under a de novo standard. The
subsection further provides that some sentences may run so
far afield of the purposes stated in § 1.02(2) that they are
defective as a matter of law. If no reasonable sentencer
could have imposed a given punishment in light of the leg-
islative purposes, distinctions between questions of fact, law,
or mixed law-and-fact become immaterial. In such instances
an appellate court should have plenary power to reverse,
remand, or modify the unreasonable sentence, see subsec-
tion (7).
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The second sentence of subsection (6)(a) extends the
power of review as a matter of law still further. In cases
where the penalties imposed were “not reasonably propor-
tionate to the gravity of offenses, the harms done to crime
victims, and the blameworthiness of offenders,” see § 1.02
(2)(a)(i), the appellate courts may always vacate or modify
such sentences. By the express terms of subsection (6)(a),
this authority exists notwithstanding any other provision of
the criminal code. Thus, the power to review punishment on
proportionality grounds extends to sentences consistent
with the terms of mandatory-penalty provisions.

The power granted here to appellate courts to override
in limited circumstances the terms of mandatory penalties is
consistent in spirit with the “extraordinary departure”
power given to trial judges, see § 7.XX(3)(b). That provision
sets in place high hurdles to the exercise of extraordinary-
departure authority, which are in turn subject to searching
reevaluation on appeal, see subsection (6)(d). Subsection
(6)(a) is intended to reach those exceptional cases in which
deviation from a mandatory penalty is required on princi-
pled grounds, but trial courts have refused to exercise their
authority to do so. An appeal from such a refusal is discre-
tionary with the appellate court, see subsection (4).

Stepping back, § 7.ZZ7(6)(a) in effect creates a power
of proportionality review in the appellate courts with
greater bite than the forgiving standard of “gross dispro-
portionality” that has grown up in Eighth Amendment
jurisprudence. Section 7.ZZ.(6)(a) provides appellate judges
with a statutorily granted power of subconstitutional pro-
portionality review that reaches miscarriages of penalty that
are not “reasonably proportionate” to deserved outcomes
in individual cases. Whereas federal constitutional law now
incorporates a flexible proportionality analysis that re-
sponds to all legitimate retributive and utilitarian goals of
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punishment, subsection (6)(a), just like § 1.02(2)(a)(i), pro-
vides that proportionality must operate with reference to
the standard indices of retributive or deserved penalties: the
gravity of the crimes, the harms done to victims, and the
blameworthiness of offenders.

Illustration:

1. Defendant was sentenced for the current
offense of theft of three golf clubs worth $1200. He had
earlier convictions of robbery and burglary, entered
seven years before commission of the current crime.
Under the terms of a state statute, defendant’s current
offense plus his prior convictions triggered a mandato-
ry minimum penalty of 25 years in prison. The trial
court imposed the mandatory penalty, and denied the
defendant’s request to make an extraordinary depar-
ture from the mandatory provision. The appellate
courts have discretionary authority to review the sen-
tence and may reverse or modify the sentence if they
find on the facts of the case that the penalty is overly
severe and not reasonably proportionate to the gravity
of the offense, the harm done to the crime victim, and
the blameworthiness of the offender.

Subsection (6)(b) incorporates a rule generally appli-
cable to appellate practice that findings of fact made by the
trial court or jury must be accepted by an appellate tribunal
unless found to be clearly erroneous. This rule recognizes
the superior position of factfinders at trial to judge the
weight and credibility of evidence, and the impracticality of
reconstructing their first-hand perspective on appeal.

Subsection (6)(c) expresses the standard of review
applicable to the vast majority of trial-court decisions that
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involve the application of law to the facts of specific cases.
Although a small number of cases will fall under the alter-
native review standard in subsection (6)(d), subsection
(6)(c) is the heart of § 7.ZZ. It defines not only the appel-
late court’s authority to scrutinize most sentencing courts’
actions but, within the larger operation of the system, it is a
critical mechanism for ensuring a balanced distribution of
discretionary authority as between the commission, the trial
courts, and the courts of appeals.

Subsection (6)(c) defines appellate sentence review as
a meaningful exercise of authority. The appellate courts may
not simply rubber-stamp penalties handed down within
broad statutory limits. Instead, the appeals process engages
on a substantive level with the application of law to the facts
of individual cases, including trial courts’ weighing of the
purposes of sentencing in individual cases, see § 1.02(2)(a),
and the consideration that trial courts must give to guideline
provisions that enjoy qualified, presumptive legal authority,
see § 6B.02(7).

While review under subsection (6)(c) is substantive
and meaningful, it is also expressly deferential to trial-court
judgment-calls. A sentencing court’s decision must be
upheld whenever there is a substantial basis for the ruling,
even if the appellate court’s independent judgment would
incline otherwise. This level of deference recognizes that the
individualization process can turn on qualitative and often
subtle perceptions. An appellate court may police sentenc-
ing judges closely for legal errors, see subsection (6)(a).
Assuming a proper grounding in law appears for the trial
judge’s action, however, no decisionmaker is in a position
superior to that of the sentencing judge to assess the weight
that should be given to subjective and sometimes conflicting
considerations, cf. § 7.07B(6). Subsection (6)(c) does not
provide for limitless deference, however. It authorizes re-
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view that is more searching than under an abuse-of-discre-
tion standard. It permits reversal of outlier decisions by sen-
tencing judges, and more. A trial court’s ruling need not be
wholly unreasonable to run afoul of the standard in subsec-
tion (6)(c); it is enough if the challenged decision is not sup-
ported by substantial reasons.

Subsection (6)(c) applies to all cases of guideline
departures, which, in turn, will comprise the majority of
sentence appeals under subsections (3) and (4). In such
cases, the deferential “substantial basis” standard reaches
both the trial court’s decision to make a departure and the
trial court’s judgment about the appropriate degree of
departure. This again reflects the revised Code’s philoso-
phy that discretion to individualize punishments should
be ceded in largest degree to the trial judiciary. See also
§ 6B.04(4) (“The commission may not quantify the effect
given to specific aggravating or mitigating factors.”) Note,
however, that extreme departures that exceed a doubling
of the presumptive sentence are defined as “extraordinary
departures” under the revised Code, and trigger the height-
ened standard of review in subsection (6)(d), see below.
See also § 7.XX(3)(a).

In short, there is a ratcheting effect in the various stan-
dards built into § 7.ZZ. For penalties consistent with guide-
line or other presumptions, review is discretionary and chal-
lenges can be expected to succeed only in true outlier cases.
For the overwhelming majority of guideline departures, the
appellate courts will employ meaningful but deferential
scrutiny. Outlier cases and decisions based on less than sub-
stantial reasoning are now subject to reversal or modifica-
tion. Finally, for extreme departures, basic concerns of sen-
tence proportionality justify the “heightened scrutiny” and
the “independent judgment” standard incorporated into
subsection (6)(d).
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Subsection (6)(c) applies also to challenges of sen-
tences in cases where there are no applicable guidelines,
see § 6B.10. Such decisions—much like departure deci-
sions—are cut free of the structure normally provided by
sentencing guidelines. Although trial judges must consult
the guidelines when pronouncing non-guideline sentences,
see § 7.XX(5), it is fair to say that the commission plays a
distinctly attenuated role in the penalty decision. In these
circumstances, a principled framework for trial-court dis-
cretion can emanate only from the basic-purposes provi-
sion in § 1.02(2)(a) (itself unenforceable without appellate
review), the existence of precedent in reported decisions,
and the prospect of appeal and reversal of a sentence not
based on substantial reasoning. In non-guidelines cases
that arise with some frequency in the courts, the accumu-
lation of trial-court decisions and appellate precedent
should form the basis for guidelines amendments that
extend presumptive provisions of the guidelines to previ-
ously omitted offenses.

Subsection (6)(d) sets forth a separate standard of
appellate review for sentencing-court decisions classified as
“extraordinary departures” from “heavy presumptions” in
sentencing law, see §§ 6B.01(5) and 7.XX(3). In a small
number of designated subject areas, the Code envisions
exceptions to the general principle that trial courts should
hold the greatest share of authority, vis-a-vis other officials,
to individualize penalties in light of the facts of specific
cases.

Where strong public-policy concerns are present, the
trial courts occasionally are given no authority to individu-
alize sentences as they may otherwise choose. Judges never
hold discretion to sentence outside the applicable statutory
maximum penalty, for example, see § 7.XX(6). The Code
further proscribes certain factual considerations from the
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trial courts’ sentencing calculus, see § 6B.06(2) (including an
offender’s race, ethnicity, gender, sexual orientation or iden-
tity, national origin, religion or creed, socioeconomic status,
political affiliation or belief, and alleged crimes committed
by the offender that have not resulted in convictions). The
Constitution sometimes imposes limitations upon judicially
selected penalties in the absence of jury factfinding at sen-
tencing proceedings, see § 7.07B.

The conceptual device of the heavy presumption
reaches a small number of subject areas touching upon trial-
court discretion in which absolute prohibitions of the exer-
cise of discretion would be inappropriate, and yet the legis-
lature is unwilling to grant the usual quantum of substantial
discretion to sentencing courts. In the revised Code, such
subject areas include extreme upward departures from the
guidelines, see § 7.XX(3)(a), departures from the terms of a
statutory mandatory penalty, see § 7.XX(3)(b), and the im-
position of consecutive sentences of disproportionate sever-
ity in light of the most serious conviction charge, see
§ 6B.08(2). This short list exhausts the heavy presumptions
that are legislatively authorized in the Code itself, but the
Code allows the judiciary to add heavy presumptions of its
own, see § 7.XX(3).

Given the conceptual underpinnings of the extraordi-
nary-departure power, it is appropriate that its exercise
should be subject to more searching review on appeal than
instances of “ordinary” departures. The legislature’s willing-
ness to create an extraordinary-departure power away from
the terms of mandatory penalties, for example, may well be
conditioned on the understanding that the appeals bench
will closely monitor its use. Similarly, the legislature’s con-
cern for proportionality in punishment, and its investment
in a system of sentencing guidelines as benchmarks for pro-
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portionate penalties, justifies heightened appellate scrutiny
of sentences that are dramatically out of line with guidelines
recommendations. In both of the examples just given, a leg-
islature might choose to remove the discretion of sentenc-
ing courts completely, as most jurisdictions now do in the
case of mandatory penalties, and as some now do in the case
of extreme departures from sentencing guidelines. The vehi-
cle of the heavy presumption allows for forceful policy
statements by the legislature that do not erase all judicial
discretion to respond to extraordinary circumstances.

Subsection (6)(d) provides that extraordinary-depar-
ture decisions may be upheld on appeal only if the appellate
court finds itself in agreement with the sentencing judge in
the exercise of the appellate court’s independent judgment.
In effect, the appellate court must apply the de novo legal
standard for extraordinary departures set down for trial
courts in § 7.XX(3). Such departures may be sustained only
when “extraordinary and compelling circumstances exist in
an individual case that a sentence in conformity with the
heavy presumption would be unreasonable in light of the
purposes in § 1.02(2)(a).”

Subsection (6)(e) sets forth a per se rule that sentences
shall be reversed and remanded by the appellate courts
whenever the trial court is required to provide an explana-
tion of the reasons for the sentence, see § 7.XX(4) and (5),
but fails to do so. A meaningful appeals process cannot exist
in the absence of reasoned decisionmaking in the lower
courts.

h. Powers of appellate court. Subsection (7) grants the
appellate courts authority not only to reverse, affirm, or
remand a sentence under review, but also to order that a
sentencing court fix sentence as directed by the appellate
court. The power to order a specific modified sentence is
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included in the interest of judicial efficiency. In some cir-
cumstances, an appellate court may conclude that, following
a reversal on the merits, nothing would be gained by
remand to the trial court and the record on appeal is suffi-
cient to support a modified sentence consistent with an
order by the appellate court.

Illustration:

2. Defendant on appeal has successfully chal-
lenged an upward departure resulting in a prison sen-
tence three times the length of the maximum pre-
sumptive sentence for the offense. The appellate court
finds that adequate reasons exist on the record to sup-
port a guideline departure under the “substantial cir-
cumstances” standard, see § 7.XX(2), but the reasons
do not support an extraordinary departure of more
than twice the upper boundary of the presumptive
range, see § 7.XX(3)(a). The appellate court may
remand the case to the trial court for resentencing or
may order that a sentence of twice the upper boundary
of the presumptive range be imposed on the appellant.

i. When written opinions required. Subsection (8)
requires written opinions by the appellate courts when they
are most needed, but also provides mechanisms for lighten-
ing the courts’ workload in cases where the production of
opinions would serve little purpose. Whenever the judg-
ment of a sentencing court is reversed, remanded, or modi-
fied, the appellate court must supply an opinion to explain
its reasons and give guidance to other sentencing judges.
However, when the sentence below is affirmed, subsection
(8) works upon the assumption that the reasoning of the
trial judge has been approved by the appeals court. If this is
not so, and if the appellate tribunal concludes that a written
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opinion would provide needed guidance to sentencing
judges, subsection (8) grants the appellate court discretion
to produce an opinion.

Finally, subsection (8) permits the appellate courts to
develop rules for summary disposition of cases when no
substantial question is presented by the appeal.

j- Conditional release while appeal pending. Subsection
(9) provides, consistent with the law in most jurisdictions,
that either the trial court or the appellate court may order
that the defendant be placed on conditional release during
the pendency of the appeal.

k. Appeals from challenges to the guidelines themselves.
Subsection (10) appears in brackets because it is applicable
only to jurisdictions that choose to adopt § 7.YY (Judicial
Review of Sentencing Guidelines). In systems that permit
judicial review of the guidelines themselves, it may be
expected that the vast majority of challenges to the guide-
lines’ sufficiency will fail at the trial-court level. There is
some risk that appeals from these unsuccessful challenges
could be taken in large numbers but with little prospect for
success. Accordingly, subsection (10) provides that review of
decisions that uphold provisions of the guidelines under
§ 7.YY are reviewable only at the discretion of the appellate
courts.

In contrast, any decision by a trial court striking down
a guideline provision under § 7.YY carries potential reper-
cussions for the sentencing system as a whole. It is appro-
priate that such power be exercised with care, and essential
that it be subject to review.

[. States choosing an advisory guidelines system. A con-
tinuing series of Comments speaks to states that elect to
employ advisory rather than presumptive sentencing guide-
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lines. For background and a full listing of relevant Com-
ments, see § 1.02(2), Comment p.

States opting to employ advisory rather than presump-
tive sentencing guidelines should consider the following
amendments to subsections (1) and (6)(c):

(1) The appellate courts shall exercise their
authority under this Article consistent with the
purposes in § 1.02(2). The legislature intends that
the appellate courts shall participate in the devel-
opment of a principled common law of sentencing
and shall seek to preserve-substantialjudieial-dis-
eretion-to-individualize-sentenees-within-aframe-
werk—efJaw encourage sentences in the lower

courts that are uniform in their neutral applica-
tion of the purposes in § 1.02(2)(a)....

(6) The standard of review of sentencing
decisions in individual cases shall be as follows:

(c) Except as provided in subsection (d),
the appellate courts shall afford modest def-
erence to sentencing courts’ applications of
law to the facts of individual cases, melud-mg

guidelines including applications of the pur-
poses of sentencing in § 1.02(2). Sentencing-

court decisions embraced in this subsection
shall be upheld when-there—is—a-substantial

basis—for—the—rulings unless the appellate
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court finds a substantial and persuasive basis
to prefer an alternative decision. ...

Changes in subsection (1) are recommended due to the
dangers of excessive individualization and disparity that
exist in sentencing systems with advisory guidelines. In pre-
sumptive guidelines systems, the converse danger exists:
that the system will be organized to allow too little room for
sentencing-court discretion in individual cases. The unal-
tered subsection (1), drafted for a presumptive guidelines
system, seeks to head off appellate sentence review that is
overly rigorous, technical, and disrespectful of trial courts’
authority to individualize penalties.

These fears can be set aside under advisory guidelines.
The problem instead is to prompt the appellate courts to
play any meaningful role whatever in the development of a
sentencing jurisprudence. No state sentencing system with
advisory guidelines has yet produced effective appellate-
court scrutiny of trial-court penalties. Thus, the second sen-
tence of subsection (1) in an advisory structure must sound
a different theme than in a presumptive regime. The appel-
late courts should be left in no doubt that they are meant to
play an important role in the system. In the absence of
enforceable guidelines, the appellate courts are the primary
arbiters of uniformity in the thought process of sentencing
decisions throughout the jurisdiction.

The suggested amendments in subsection (6)(c) are
supported by similar reasoning. State experience with advi-
sory sentencing guidelines, conjoined with a deferential
standard of appellate review, has been that no effective
review of the merits of sentencing decisions occurs. Sub-
section (6)(c) sends the clear signal that the appeals process
under advisory guidelines is not meant to be a rubber stamp
of the vast majority of sentences imposed within broad
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statutory boundaries. While it is appropriate for an appel-
late tribunal to give deference to the sentencing court’s
applications of legal principles to the facts of the case, this
deference should be “modest.” In a system without enforce-
able guidelines, the subjects upon which an appellate court
should exercise no-more-than-modest deference must
specifically include analysis of the full range of sentencing
purposes established in § 1.02(2). Foundational principles
become more prominent in the absence of legally effective
presumptions fashioned by a sentencing commission.

The attitude of “modest” deference, as opposed to
some higher degree of deference, is reinforced in the last
sentence of subsection (6)(c), which now authorizes appel-
late courts to reverse a sentencing court’s application of law
to the facts of the case when there is a “substantial and per-
suasive” basis to prefer an alternative analysis. Once again,
this communicates unmistakably to appellate judges that
they have real work to do in the sentencing system, and that
the legislature contemplates meaningful rather than per-
functory examination of the applied reasoning of sentenc-
ing courts.
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Appendix A

Black-Letter Provisions Amended to Establish a
System of Advisory Sentencing Guidelines

PART 1. GENERAL PROVISIONS
ARTICLE 1. PRELIMINARY

§ 1.02(2). Purposes; Principles of Construction.

(2) The general purposes of the provisions on
sentencing are:

(a) in decisions affecting the sentencing
of individual offenders:

(i) to render sentences within a
range of severity proportionate to the gravity
of offenses, the harms done to crime victims,
and the blameworthiness of offenders;

(ii) in appropriate cases, to achieve
offender rehabilitation, general deterrence,
incapacitation, and restoration of crime vic-
tims and communities, provided these goals
are pursued within the boundaries of sentence
severity permitted in subsection (a)(i); and

(iii) to render sentences no more
severe than necessary to achieve the applica-
ble purposes in subsections (a)(i) and (a)(ii);

(b) in matters affecting the administra-
tion of the sentencing system:

(i) to preserve judicial discretion to
individualize sentences within a framework

of law-recommended penalties;
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(ii) to preduee-encourage sentences
that are uniform in their reasoned pursuit of

the purposes in subsection (a);

(iii) to eliminate inequities in sen-
tencing across population groups;

(iv) to encourage the use of inter-
mediate sanctions;

(v) to ensure that adequate re-
sources are available for carrying out sen-
tences imposed and that rational priorities
are established for the use of those resources;

(vi) to ensure that all criminal sanc-
tions are administered in a humane fashion
and that incarcerated offenders are provided
reasonable benefits of subsistence, personal
safety, medical and mental-health care, and
opportunities to rehabilitate themselves;

(vii) to promote research on sen-
tencing policy and practices, including assess-
ments of the effectiveness of criminal sanc-
tions as measured against their purposes, and
the effects of criminal sanctions upon fami-
lies and communities; and

(viii) to increase the transparency
of the sentencing and corrections system, its
accountability to the public, and the legitima-
cy of its operations as perceived by all affect-
ed communities.
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ARTICLE 6A. AUTHORITY
OF THE SENTENCING COMMISSION

§ 6A.01. Establishment and Purposes of Sentencing Com-
mission.

(1) There is hereby established a permanent
sentencing commission as an independent agency
of state government.

(2) The sentencing commission shall:

(a) develop sentencing guidelines as
provided in Article 6B;

(b) collaborate over time with the trial
and appellate courts in the development of a
common law of sentencing within the legisla-
tive framework;

(c) provide a nonpartisan forum for
statewide policy development, information
development, research, and planning con-
cerning criminal sentences and their effects;

(d) assemble and draw upon sources of
knowledge, experience, and community val-
ues from all sectors of the criminal-justice
system, from the public at large, and from
other jurisdictions;

(e) perform its work and provide expla-
nations for its actions consistent with the pur-
poses of the sentencing system in § 1.02(2);
and

(f) ensure that all these efforts take place
on a permanent and ongoing basis, with the
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expectation that the sentencing system must
strive continually to evaluate itself, evolve, and
improve.

§ 6A.02. Membership of Sentencing Commission.

(1) The members of the sentencing commis-
sion shall include:

(a) [three] members from the state’s
judicial branch;

(b) [two] members from the state legis-
lature;

(c) the director of correction;
(d) [one] district attorney;
(e) [one] criminal defense attorney;

(f) [one] official responsible for the pro-
vision of probation or parole services;

(g) one academic with experience in
criminal-justice research; and

(h) [one] member of the public.

(2) One of the [judicial] members of the
commission shall serve as chair of the commission.

(3) All members of the commission shall
serve terms of [four] years, except that one-half of
the initial members shall serve [two-year] terms.

Alternative § 6A.02. Membership of Sentencing Commis-

sion.

(1) The members of the sentencing commis-
sion shall include:
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(a) the chief justice of the supreme court
or another justice of the supreme court [des-
ignated by the chief justice];

[(b) one judge of the court of appeals
appointed by the chief justice of the supreme
court;]

(¢) [three] trial-court judges [appointed
by the chief justice of the supreme court];

(d) [four] members of the state legisla-
ture [, one of whom shall be appointed by
the majority leader of the state senate, one
of whom shall be appointed by the minority
leader of the state senate, one of whom shall
be appointed by the speaker of the house of
representatives, and one of whom shall be
appointed by the minority leader of the
house of representatives];

(e) the director of correction or another
representative of the department of correc-
tion [designated by the director];

(3) The sentencing commission shall also
include the following members [, to be appointed
by the governor]:

(a) [two] district attorneys;

(b) [two] practicing members of the
criminal defense bar [including at least one
public defender];

(c) [one] official responsible for the pro-
vision of probation services;

(d) [one] official responsible for the pro-
vision of parole and prisoner reentry services;
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(e) one chief of police;

(f) [one representative of local govern-
ment];

(g) one academic with experience in
criminal-justice research;

(h) [three] members of the public [, one
of whom shall be a victim of a crime defined
as a felony, and one of whom shall be a reha-
bilitated ex-inmate of a prison in the state].

(4) One of the [judicial] members of the
commission shall [be designated by the governor
to] serve as chair of the commission.

(5) All members of the commission shall
serve terms of [four] years, except that one-half of
the initial members shall serve [two-year] terms.
Members may serve successive terms without lim-
itation.

(6) Commission members should be selected
for their wisdom, knowledge, and experience and
their ability to adopt a systemwide policymaking
orientation. Members should not function as
advocates of discrete segments of the criminal-jus-
tice system.

(7) Commission members shall receive no
salary for their service, but shall be reimbursed for
expenses incurred in their work for the commis-
sion.

(8) Authorities empowered to make appoint-
ments to the commission should attend to the
racial, ethnic, and gender diversity of the commis-
sion’s membership, and should ensure representa-
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tion on the commission from different geographic
areas of the state.

(9) The commission shall have the power to
form advisory committees, including persons who
are not members of the commission, to assist the
commission in its deliberations.

§ 6A.03. Staff of Sentencing Commission

(1) The commission shall employ an execu-
tive director to serve at the pleasure of the com-
mission. The executive director’s responsibilities
shall include:

(a) supervision of the activities of all
persons employed by the commission;

(b) ultimate responsibility for the per-
formance of all tasks assigned to the commis-
sion;

(¢) maintenance of contacts with other
state agencies involved in sentencing and cor-
rections processes and with sentencing com-
missions in other jurisdictions; and

(d) other duties as determined by the
commission.

(2) The executive director shall select and
hire a research director with research experience
and expertise, together with a sufficient staff of
qualified research associates.

(3) The executive director shall select and
hire a director of education and training, together
with a sufficient staff to perform necessary func-
tions of education, training, and guideline imple-
mentation.
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(4) The executive director shall select and
hire such additional staff to be employed by the
commission as are necessary to fulfill the respon-
sibilities of the commission.

§ 6A.04. Initial Responsibilities of Sentencing Commission.

(1) In the first [two years] of its existence, the
sentencing commission shall promulgate and
present to the legislature one or more proposed
sets of sentencing guidelines as provided in
Article 6B, and shall develop a correctional-popu-
lation forecasting model as provided in § 6A.07.

(2) In discharging its responsibilities under
subsection (1), the commission shall:

(a) collect information on all correction-
al populations in the state;

(b) survey the correctional resources
across state and local governments; and

(¢) conduct research into crime rates,
criminal cases entering the court system, sen-
tences imposed and served for particular of-
fenses, and sentencing patterns for the state
as a whole and for geographic regions within
the state.

(3) In discharging its responsibilities under
subsection (1), the sentencing commission should:

(a) consult available research and data
on the current effectiveness of sentences
imposed and served in the jurisdiction as
measured against the purposes in § 1.02(2);
and
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(b) study the experiences of other juris-
dictions with sentencing commissions and
guidelines.

(4) In conjunction with its activities under
this Section, the sentencing commission may:

(a) advise the legislature of any needed
reallocations or additions in correctional re-
sources;

(b) recommend to the legislature any
changes needed in the criminal code, and rec-
ommend to [the rulemaking authority] any
changes needed in the rules of criminal pro-
cedure, to best effectuate the sentencing
guidelines promulgated by the commission;
and

(c) identify and prioritize areas where
necessary data and research are lacking con-
cerning the operation of the sentencing sys-
tem, and recommend to the legislature
means by which the commission or other
state agencies may be empowered to address
such needs.

(5) The commission shall make and publish a
final report to the legislature and the public on its
activities as outlined in this Section.

§ 6A.05. Ongoing Responsibilities of Sentencing Commis-
sion.

(1) This Section sets forth the continuing
responsibilities of the sentencing commission fol-
lowing completion of its initial responsibilities
under § 6A.04.
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(2) The commission shall:

(a) promulgate and periodically revise
sentencing guidelines as needed, subject to
the provisions of Article 6B;

(b) prepare correctional-population
projections for the sentencing system at least
once each year, and whenever new guidelines
or laws affecting sentences are proposed, as
described in § 6A.07;

(¢) develop computerized information
systems to track criminal cases entering the
court system; the effects of offense, offender,
victim, and case-processing characteristics
upon sentences imposed and served; sentenc-
ing patterns for the state as a whole and for
geographic regions within the state; data on
the incidence of and reasons for sentence
revocations; and other matters found by the
commission to have important bearing on the
operation of the sentencing and corrections
system;

(d) collect and, where necessary, con-
duct periodic surveys of the correctional pop-
ulations and resources of the state;

(e) assemble information on the effec-
tiveness of sentences imposed and served in
meeting the purposes in § 1.02(2); and

(f) investigate the existence of discrimi-
nation or inequities in the sentencing and
corrections system across population groups,
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including groups defined by race, ethnicity,
and gender, and search for the means to elim-
inate such discrimination or inequities.

(3) The commission should:

(a) make full use of available data and
research generated by other state agencies,
and cooperate with such agencies in the
development of improved information sys-
tems;

(b) study the desirability of regulating
through statute, guidelines, standards, or
rules the charging discretion of prosecutors,
the plea-bargaining discretion of the parties,
the discretionary decisions of officials with
authority to set prison-release dates, and the
discretionary decisions of officials with
authority to impose sanctions for the viola-
tion of sentence conditions; and

(¢) remain informed of the experiences
of sentencing commissions and guidelines in
other jurisdictions, study innovations in other
jurisdictions that have possible application in
this state, and provide information and rea-
sonable assistance to sentencing commissions
in other jurisdictions.

(4) The commission may:

(a) offer recommendations to the legis-
lature on changes in legislation, and recom-
mendations to [the rulemaking authority] on
changes in the rules of criminal procedure,
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needed to best effectuate the operation of
the sentencing-guidelines system or of the
commission;

(b) conduct or participate in original
research to test the effectiveness of sentences
imposed and served in meeting the purposes
in § 1.02(2); and

(¢) collect and, where necessary, conduct
research into the subsequent histories of
offenders who have completed sentences of
various types and the effects of sentences
upon offenders, victims, and their families
and communities.

(5) The commission shall monitor the opera-
tion of sentencing guidelines, relevant procedural
rules, and other laws, rules, or discretionary
processes affecting sentencing decisions. In per-
forming this function, the commission shall:

(a) design forms for sentence reports to
be completed by sentencing courts at the
time of sentencing in every case;

(b) study the use of sentencing guide-
lines by the courts and other officials charged
with their application;

(c) monitor the sentencing decisions of
the appellate courts and the impact of sen-
tence appeals on the workloads of the courts;

(d) study the need for revisions to guide-
lines to better comport with judicial sentenc-
ing practices and appellate case law; and
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(e) monitor compliance with procedural
rules, particularly as applicable to adminis-
trative and correctional personnel engaged in
the collection and verification of sentencing
data.

(6) The commission shall take steps to facili-
tate the implementation of sentencing guidelines
by responsible actors throughout the sentencing
system. In performing this function, the commis-
sion shall:

(a) develop manuals, forms, and other
controls to attain greater consistency in the
contents and preparation of presentence
reports and sentence reports;

(b) provide training and assistance to
judges, prosecutors, defense attorneys, pro-
bation officers, and other personnel;

(¢) provide information to government
officials, government agencies, the courts, the
bar, and the public on sentencing guidelines,
sentencing policies, and sentencing practices;
and

(d) produce, as needed, manuals, users’
guides, worksheets, software, summaries of
case law, internet resources, and other mate-
rials the commission deems useful to explain
and ease the proper application of the guide-
lines.

(7) The commission shall make and publish
annual reports to the legislature and the public on
the commission’s activities, including data collec-
tion and research, reports of any special research
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undertaken by the commission, and other reports
as directed by the legislature.

(a) When making reports of judicial sen-
tencing practices, the commission shall define
a sentence “in compliance with the guide-
lines” as a sentence that is consistent with an
applicable presumptive sentence, rule, or
standard set forth in the guidelines, or a
departure from any presumptive provision of
the guidelines that is grounded in the pur-
poses of § 1.02(2)(a).

(8) The commission shall perform such other
functions as may be required by law or as may be
necessary to carry out the provisions of this
Article.

§ 6A.06. Community Corrections Strategy.

(1) The sentencing commission shall recom-
mend a community corrections strategy for the
state, including recommendations for legislation,
sentencing guidelines, and legislative appropria-
tions necessary to implement the strategy.

(2) The community corrections strategy shall
be based on the following:

(a) a review of existing community cor-
rections programs throughout the state, the
numbers of offenders they can accommo-
date, the level of resources they receive from
state and local governments, and the avail-
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able evidence of their effectiveness and effi-
ciency in serving the purposes in § 1.02(2);

(b) the identification of additional com-
munity corrections programs needed in the
state, additional resources needed for exist-
ing programs, and other important deficits
observed by the commission;

(c) the identification of categories of
offenders who would be eligible for commu-
nity corrections sanctions under a new state-
wide community corrections strategy;

(d) projections of the impact that the
implementation of a new community correc-
tions strategy would be expected to have on
sentencing practices and correctional re-
sources throughout the state;

(e) a study of mechanisms of state over-
sight and coordination to ensure that com-
munity corrections programs at the state and
local levels are coordinated;

(f) a study of mechanisms for the equi-
table distribution of state and local funding
of community corrections programs; and

(g) a study of the experience of other
jurisdictions that have adopted effective in-
novations in community corrections.

(3) The development and periodic revision
of a community corrections strategy shall be
part of the commission’s initial and ongoing re-
sponsibilities.
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§ 6A.07. Projections Concerning Fiscal Impact, Correction-
al Resources, and Demographic Impacts.

(1) The Commission shall develop a correc-
tional-population forecasting model to project
future sentencing outcomes under existing or pro-
posed legislation and sentencing guidelines. The
commission shall use the model at least once each
year to project sentencing outcomes under exist-
ing legislation and guidelines. The commission
shall also use the model whenever new legislation
affecting criminal punishment is introduced or
new or amended sentencing guidelines are for-
mally proposed, and shall generate projections of
sentencing outcomes if the proposed legislation of
guidelines were to take effect. The commission
shall make and publish a report to the legislature
and the public with each set of projections gener-
ated under this subsection.

(2) Projections under the model shall include
anticipated demands upon prisons, jails, and com-
munity corrections programs. Whenever the
model projects correctional needs exceeding
available resources at the state or local level, the
commission’s report shall include estimates of
new facilities, personnel, and funding that would
be required to accommodate those needs.

(3) The model shall be designed to project
future demographic patterns in sentencing.
Projections shall include the race, ethnicity, and
gender of persons sentenced.
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(4) The commission shall refine the model as
needed in light of its past performance and the
best available information.

§ 6A.08. Ancillary Powers of Sentencing Commission.

(1) Upon request from the commission, each
agency and department of state and local govern-
ment shall make its services, equipment, person-
nel, facilities, and information available to the
greatest practicable extent to the commission in
the execution of its functions. Information that is
legally privileged under state or federal law is
excepted from this Section.

(2) Upon request from the commission, law-
enforcement agencies in the state shall supply
arrest and criminal-history records to the commis-
sion, and [probation or pretrial services depart-
ments] shall provide copies of presentence reports
to the commission.

(3) The commission shall take all reasonable
steps to preserve the confidentiality of offenders
about whom the commission receives information
under this Section. Wherever possible, the com-
mission shall retain information about specific
offenders in a coded form that obscures their per-
sonal identities.

(4) Sentencing courts shall complete and sup-
ply a sentence report to the commission following
the sentencing decision in every case. The form of
the sentence report shall be as designed by the
commission pursuant to § 6A.05(5)(a).

(5) The commission shall have the authority
to enter partnerships or joint agreements with
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organizations and agencies from this and other
jurisdictions, including academic departments,
private associations, and other sentencing com-
missions, to perform research needed to carry out
its duties.

(6) The commission shall have authority to
apply for, accept, and use gifts, grants, or financial
or other aid, in any form, from the federal govern-
ment, the state, or other funding source including
private associations, foundations, or corporations,
to accomplish the duties set out in this Article.

§ 6A.09. Omnibus Review of Sentencing System.

(1) Every [10] years, the sentencing commis-
sion shall perform an omnibus review of the sen-
tencing system, including:

(a) a long-term assessment of the opera-
tion of the state’s sentencing laws and guide-
lines in meeting the purposes in § 1.02(2), and
for their effects on the administration, effi-
ciency, and resources of the court systems of
the state;

(b) an assessment of the adequacy of
correctional resources at the state and local
levels to meet current and long-term needs,
and recommendations to the legislature of
means to address shortfalls in such resources,
or to better coordinate the use of such
resources as between state and local govern-
ments;

(c) an analysis of areas in which neces-
sary data and research are lacking concerning
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the operation of the sentencing system and
the effects of criminal sentences on offenders,
victims, families, and communities, including
a prioritization of data and research needs;

(d) a comparative review of the experi-
ences of other jurisdictions with similar sen-
tencing and corrections systems;

(e) recommendations to the legislature
or [the rulemaking authority] concerning any
changes in statute, levels of appropriations, or
rules of procedure considered necessary or
desirable by the commission in light of the
findings of the omnibus review; and

(f) such other subjects as determined by
the commission.

(2) The commission shall make and publish a
report to the legislature and the public on its activ-
ities under this Section.

ARTICLE 6B. SENTENCING GUIDELINES

§ 6B.01. Definitions.

In this Article, unless a different meaning is
plainly required:

(1) ““sentencing commission” or ‘“com-
mission” means the permanent sentencing
commission created in § 6A.01;

(2) “sentencing guidelines” or ‘“‘guide-
lines” means sentencing guidelines promul-

gated by the commission and made effective
under § 6B.11, which include presumptive

recommended sentences, presumptive-rules;
283



§ 6B.01 Model Penal Code: Sentencing

other guidelines previsiens recommenda-
tions, and commentary;

(3) “presumptive recommended sen-

tence” means the penalty, range of penalties,
alternative penalties, or combination of pen-
alties indicated in the guidelines as appropri-
ate for an ordinary case within a defined class
of cases;

(4) “departure sentence” or ‘“‘depar-
ture” means a sentence that deviates from a
presumptive recommended sentence er-rule
in-the-guidelines or other guidelines recom-

mendation;

(5) “extraordinary-departure sentence”
or “extraordinary departure” means a sen-
tence other than that specified in a statutory
mandatory-penalty provision, or a sentence
that deviates from a heavy presumption cre-
ated by statute or controlling judicial deci-
sion and made applicable to sentencing deci-
sions in a defined class of cases.

§ 6B.02. Framework for Sentencing Guidelines.

(1) The sentencing guidelines shall set forth
presumptive recommended sentences for cases in
which offenders have been convicted of felonies
or misdemeanors, and nonexclusive lists of aggra-
vating and mitigating factors that maybe—used
sentencing courts are encouraged to consider as
grounds for departure from presumptive recom-
mended sentences, subject to § 6B.04.
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(2) The guidelines may set forth additional
presumptiverules recommendations applicable to
sentencing decisions as determined by the com-
mission, or when required by law.

(3) The commission shall determine the best
formats for expression of presumptive recom-
mended sentences and other guidelines provi-
sions, which may include one or more guidelines
grids, narrative statements, or other means of
expression.

(4) The commission shall promulgate guide-
lines that are as simple in their presentation and
use as is feasible.

(5) The guidelines shall include nonbinding
commentary to explain the commission’s reason-
ing underlying each guideline provision, and to
assist sentencing courts and other actors in the
sentencing system in the use of the guidelines.

(6) The guidelines shall address the use of
prison, jail, probation, community sanctions, eco-
nomic sanctions, postrelease supervision, and
other sanction types as found necessary by the
commission. [The guidelines shall not address the
death penalty.]

(7) No provision of the guidelines shall have
legal force greater—than—presumptive—foree—as
deseribed-in-this Axtiele in the absence of express
authorization in legislation or a decision of the
state’s highest appellate court. The guidelines may
not prohibit the consideration of any factor by
sentencing courts unless the prohibition repro-
duces existing legislation, clearly established con-
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stitutional law, or a decision of the state’s highest
appellate court.

(8) No sentence under the guidelines may
exceed the maximum authorized penalties for the
offense or offenses of conviction as set forth in
§§ 6.06 through 6.09.

(9) In promulgating guidelines or amended
guidelines, the commission shall make use of the
correctional-population forecasting model in
§ 6A.07. All guidelines or amended guidelines
formally proposed by the commission shall be
designed to produce aggregate sentencing out-
comes that may be accommodated by the exist-
ing or funded correctional resources of state and
local governments.

(10) In promulgating guidelines or amended
guidelines, the commission shall comply with the
provisions of [the state’s administrative-proce-
dures act].

§ 6B.03. Purposes of Sentencing and Sentencing Guidelines.

(1) In promulgating and amending the guide-
lines the commission shall effectuate the purposes
of sentencing as set forth in § 1.02(2).

(2) The commission shall set presumptive
recommended sentences for defined classes of
cases that are proportionate to the gravity of
offenses, the harms done to crime victims, and the
blameworthiness of offenders, based upon the
commission’s collective judgment of appropriate
punishments for ordinary cases of the kind gov-
erned by each presumptive sentence.
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(3) Within the boundaries of severity permit-
ted in subsection (2), the commission may tailor
presumptive recommended sentences for defined
classes of cases to effectuate one or more of the
utilitarian or restorative purposes in § 1.02(2)(a)
(ii), provided there is realistic prospect for success
in the realization of those purposes in ordinary
cases of the kind governed by each presumptive
sentence.

(5) The guidelines may include presumptive

isi recommendations that prioritize the
purposes in § 1.02(2)(a) as applied in defined cat-
egories of cases, or that articulate principles for
selection among those purposes.

(6) The guidelines shall not reflect or incor-
porate the terms of statutory mandatory-penalty
provisions, but shall be promulgated independent-
ly by the commission consistent with this Section.

§ 6B.04. Presumptive Guidelines Recommendations and
Departures.

(1) The guidelines shall have—presumptive
lesalf ] . £ individualoffend
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33 ;Gl;.g Fhe-commission “;af’ desigte s"ee':ie

i i be advisory to sentenc-
ing courts, subject to the requirements of consul-
tation, analysis, and articulation of the sentencing
court’s reasoning when imposing sentence as set
forth in § 7.XX.

(2) The commission shall fashion presump-
tive recommended sentences to address ordinary
cases within defined categories, based on the com-
mission’s collective judgment that the majority of
cases falling within each category may appropri-
ately receive a presumptive sentence.

(3) The guidelines shall address the selection
and severity of sanctions. Presumptive Recom-
mended sentences may be expressed as a single
penalty, a range of penalties, alternative penalties,
or a combination of penalties.

(a) For prison and jail sentences, the
presumptive recommended sentence shall
specify a length of term or a range of sen-
tence lengths. Ranges of incarceration
terms should be sufficiently narrow to ex-
press meaningful distinctions across cate-
gories of cases on grounds of proportional-
ity, to promote reasonable uniformity in
sentences imposed and served, and to facil-
itate reliable projections of correctional
populations using the correctional-popula-
tion forecasting model in § 6A.07.

(b) The guidelines shall include pre-
sumptive recommended provisions for deter-
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minations of the severity of community pun-
ishments, including postrelease supervision.

(c) Where the guidelines permit con-
template the imposition of a combination of
sanctions upon offenders, the guidelines shall
include presumptive—provisions recommen-
dations for determining the total severity of
the combined sanctions.

[(d) The guidelines shall include pre-
sumptive—previsions recommendations for
the determination of the severity of sanctions
upon findings that offenders have violated
conditions of community punishments.]

(4) The guidelines shall include nonexclusive
lists of aggravating and mitigating factors that may
be-used sentencing courts are encouraged to con-
sider as grounds for departure from presumptive
recommended sentences in individual cases. Fhe

econttissionmy-hot-quantify-the-etfeet-given—to
i . ientinef i

§ 6B.0S. Selection Among and Use of Sanctions. [70 be
drafted]

§ 6B.06. Eligible Sentencing Considerations.

(1) The commission when promulgating
guidelines shall have authority to consider all
factors relevant to the purposes of sentencing in
§ 1.02(2), with the exception of factors whose
consideration has been prohibited or limited by
constitutional law, express statutory provision, or
controlling judicial precedent.
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(2) Except as provided in this Section, the
commission shall give no weight to the following
factors when formulating any guidelines provision
that affects the severity of sentences:

(a) an offender’s race, ethnicity, gender,
sexual orientation or identity, national origin,
religion or creed, socioeconomic status, and
political affiliation or belief; and

(b) alleged criminal conduct on the part
of the offender other than the current offens-
es of conviction and, consistent with § 6B.07,
the offender’s prior convictions and juvenile
adjudications, or criminal conduct admitted
by the offender at sentencing.

(3) The guidelines shall provide that a depar-
ture sentence or an extraordinary-departure sen-
tence may not be based on any factor necessarily
comprehended in the elements of the offenses of
which the offender has been convicted, and no
finding of fact may be used more than once as a
ground for departure or extraordinary departure.

(4) Notwithstanding the provisions of subsec-
tion (2)(a):

(a) the personal characteristics of
offenders may be included as considerations
within the guidelines when indicative of cir-
cumstances of hardship, deprivation, vulnera-
bility, or handicap, but only as grounds to
reduce the severity of sentences that would
otherwise be recommended;
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(b) the commission may include an of-
fender’s gender as a factor in guideline provi-
sions designed to assess the risks of future
criminality or the treatment needs of classes
of offenders, or designed to assist the courts
in making such assessments in individual
cases, provided there is a reasonable basis in
research or experience for doing so; and

(c) the guidelines may include offenders’
financial circumstances as sentencing consid-
erations for the purpose of determination of
the amounts and terms of fines or other eco-
nomic sanctions.

(5) The commission may include provisions
in the guidelines that address whether, under what
circumstances, and to what extent, a plea agree-
ment or sentence agreement by the parties may
supply an independent basis for a departure sen-
tence or an extraordinary-departure sentence.

(6) The commission may include presump-
tive provisions in the guidelines to assist the courts
in their consideration of evidence of an offender’s
substantial assistance to the government in a crim-
inal investigation or prosecution.

§ 6B.07. Use of Criminal History.

(1) The commission shall consider whether to
include the criminal histories of defendants as a
factor in the determination of presumptive rec-
ommended sentences, as an aggravating factor
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enumerated as a ground for departure from a pre-
sumptive recommended sentence, or as a compo-
nent of other presumptiveprovisions—er recom-
mendations in the guidelines. The commission
may develop different approaches to the use of
criminal history for different categories of cases.

(2) The commission may include considera-
tion of prior juvenile adjudications as criminal his-
tory in the guidelines, but only when the proce-
dural safeguards attending juvenile adjudications
are comparable to those of a criminal trial.

(3) The commission shall fix suggest limita-
tions periods after which offenders’ prior convic-
tions and juvenile adjudications should not be
taken into account to enhance sentence. The limi-
tations periods may vary depending upon the cur-
rent and prior offenses, but shall in no event
exceed [10] years for prior juvenile adjudications.
The commission may create presumptive—rules
recommendations that give decreasing weight to
prior convictions and juvenile adjudications with
the passage of time.

(4) The commission shall monitor the effects
of guidelines provisions concerning criminal histo-
ry, any legislation incorporating offenders’ crimi-
nal history as a factor relevant to sentencing, and
the consideration of criminal history by sentenc-
ing courts. The commission shall give particular
attention to the question of whether the use of
criminal history as a sentencing factor contributes
to punishment disparities among racial and ethnic
minorities, or other disadvantaged groups.
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§ 6B.08. Sentences Upon Convictions of Multiple Offenses;
Consecutive and Concurrent Sentences.

(1) The commission shall include presamp-
ti%‘e-pfeﬂsmns recommendations in the guidelines
for cases in which offenders are to be sentenced
for multiple current convictions in a single pro-
ceeding, multiple current convictions in separate
proceedings, or current convictions for offenses
committed while offenders were serving sentences
or awaiting trial for other offenses. For cases aris-
ing under this Section:

(a) The guidelines shall set forth a
default preswmption recommendation in
favor of concurrent sentences in most cases.
It is the legislature’s judgment that a penalty
of proportionate severity normally may be
rendered for the most serious among multi-
ple convictions. For the most serious offense,
the commission shall include presumptive
provisiens recommendations in the guide-
lines concerning appropriate adjustments in
sentence severity to reflect the offenders’
other current convictions.

(b) For selected categories of cases, the

commission may create presumptions recom-
mendations in favor of consecutive sen-

tences.

(¢) FhesentencingecourtsshalHve-dis-
. 1 ¢ ! deli
. i cul . 1) a)-and—)db);
<thad i iting,
providedin—$-7XX. Sentencing courts shall

give full consideration to the recommenda-
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tions in subsections (1)(a) and (1)(b). If a

sentencing court deviates from those recom-
mendations, the court shall comply with the

departure procedures set forth in § 7.XX.

(d) For selected categories of cases, the
commission may provide that there is no
guidelines pressmption recommendation on
the question of concurrent versus consecu-
tive sentences, leaving the matter to the dis-
cretion of sentencing courts without refer-
ence to the requirements of § 7.XX.

(e¢) In enumerating exceptions to the
default presumption recommendation in sub-
section (1)(a), the commission shall ground

its decisions on the purposes of sentencing of
individual offenders in § 1.02(2)(a).

(f) The guidelines shall include pre-
. s . hat gl
ommended recommendations to encourage
the imposition of sentences for multiple cur-
rent convictions will-be that are the same
whether the offenses were charged in a single
proceeding or were charged separately.

(g) The guidelines shall include pre-
sumptive—previsions recommendations ad-

dressing the total severity of consecutive sen-
tences, including cases where the sentences
include a combination of sanctions.

(2) When consecutive sentences to incarcera-
tion are imposed, there shall be a heavy presump-
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tion in the guidelines that the total sentence
length will not exceed double the maximum term
of the presumptive sentence for the most serious
of the offender’s current convictions. Deviation
from the heavy presumption by sentencing courts
shall be treated as an extraordinary departure
under § 7.XX(3).

§ 6B.09. Risk and Needs Assessments of Offenders. [ 7o be
drafted]

§ 6B.10. Offenses Not Covered by Sentencing Guidelines.

(1) The sentencing commission shall promul-
gate guidelines applicable to all felony and misde-
meanor offenses under state law except as provid-
ed in this Section.

(2) The commission may elect not to include
offenses in guidelines if prosecutions are rarely
initiated, if the offense definitions are so broad
that presumptive recommended sentences cannot
reasonably be fashioned, or for other sufficient
reasons why inclusion in the guidelines would be
of marginal utility.

(3) Offenses not covered in the guidelines

shall be sentenced in the discretion of the sen-
tencing court subject to § 7.XX(5).

(4) The commission may promulgate pre-

sumptive—rules—to-be-used-by recommendations

for sentencing courts in cases where offenses have
inadvertently or otherwise been omitted from the
guidelines.
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§ 6B.11. Effective Date of Sentencing Guidelines and
Amendments.

(1) The sentencing commission shall promul-
gate its initial set of proposed sentencing guide-
lines no later than [date]. The proposed guidelines
shall take effect [180 days later] unless disap-
proved by act of the legislature.

(2) Proposed amendments to the guidelines
may be promulgated as needed in the judgment of
the commission, but no more frequently than once
per year. Proposed amendments must be submit-
ted to the legislature no later than [date] in a
given year, and shall take effect [180 days later]
unless disapproved by act of the legislature.

(3) New or amended guidelines shall apply to
offenses committed after their effective date. If
new or amended guidelines decrease the sentence
severity of prior law, the commission shall recom-
mend to the legislature procedures under which
the sentences of offenders currently serving or
otherwise subject to sentences under the prior law
may be adjusted to conform with the new or
amended guidelines.

Alternative § 6B.11. Effective Date of Sentencing Guide-
lines and Amendments.

(1) The sentencing commission shall submit
its initial set of proposed sentencing guidelines to
the legislature no later than [date]. The proposed
guidelines shall take effect when enacted into law
by the legislature.
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(2) The sentencing commission shall submit
proposed amendments to the guidelines to the
legislature as needed in the judgment of the com-
mission, but no more frequently than once per
year. Proposed amendments must be submitted
no later than [date] in a given year, and shall take
effect when enacted into law by the legislature.

(3) New or amended guidelines shall apply
to offenses committed after their effective date.
If new or amended guidelines decrease the sen-
tence severity of prior law, the commission shall
recommend to the legislature procedures under
which the sentences of offenders currently serv-
ing or otherwise subject to sentences under the
prior law may be adjusted to conform with the
new or amended guidelines.

ARTICLE 7. AUTHORITY OF THE
COURT IN SENTENCING

§ 7.XX. Judicial Authority to Individualize Sentences.

(1) The courts shall exercise their authority
under this Article consistent with the purposes in
§ 1.02(2).

(2) In the sentencing of an individual

offender, sentencing courts may-depart-from-the

. . idelines,
I mptive sentences 5“.‘““' " “.‘.E guidelines
! jliti plive-provisions—ol—he
g]' EIE] i eh-substantial-cireumstanees-¢ .§“|

shall give full consideration to all sentencing
guidelines applicable to the case. Sentencing
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courts shall assess the weight to be given the

guidelines’ recommendations in light of the pur-
poses in § 1.02(2).

(a) A—sentenemg—eeuﬂ-may—base—a—depap

lines. Sentencing courts should be especially
cognizant of the legislative goal to encourage

sentences that are uniform in their neutral
application of the general purposes of sen-
tencing and correction of individual offend-
ers, and should consult the guidelines as use-
ful benchmarks in the pursuit of that goal.

.

(b)A-senteneing EE.““ may et h!.m &
departus C_UPORTMCre Ehmg*:.“;“m "hi.ﬂ
RHFY-ease:

€©) (b) A sentencing court may not base
any decision affecting sentence upon a factor
prohibited by statute, constitutional law, or
controlling judicial decision, or in violation of
a limitation imposed by the same authorities.

tH-The-degree-ofn-departurefrom-the
g;mleln.ies ]llﬁ ’;ﬂ inedi "h.ml case .sh]s.nlll hi,
the-purpeses-of $1:02Q2)a):

(3) The legislature or the courts may create
rules or standards relating to sentencing that carry
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a heavy presumption of binding effect. Deviation
from such a heavy presumption in an individual
case shall be treated as an extraordinary depar-
ture. A sentencing court may impose a sentence
that is an extraordinary departure only when
extraordinary and compelling circumstances exist
in an individual case that a sentence in conformi-
ty with the heavy presumption would be unrea-
sonable in light of the purposes in § 1.02(2)(a).

(a) There shall be a heavy presumption
in the guidelines that a departure sentence to
incarceration may not exceed a term twice
that of the maximum presumptive sentence
for the offense. A more severe sentence shall
be treated as an extraordinary departure.

(b) Sentencing courts shall have author-
ity to render an extraordinary-departure sen-
tence that deviates from the terms of a man-
datory penalty when extraordinary and com-
pelling circumstances exist in an individual
case that the mandatory penalty would result
in an unreasonable sentence in light of the
purposes in § 1.02(2)(a).

(4) Whenever a sentencing court renders a
sentencing decision that is a departure or extraor-
dinary departure, the court shall provide an expla-
nation of its reasons on the record, including an
explanation of the degree of the departure or
extraordinary departure.

(5) Sentences of individual offenders for
offenses not covered by the guidelines shall be
rendered by sentencing courts consistent with the
purposes of § 1.02(2)(a). The sentencing court
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shall consult the guidelines for their treatment of
analogous offenses, if any, as benchmarks for pro-
portlonate punishment, and for any presumptive
previsiens recommendations applicable to offens-
es not covered by guidelines. For all sentences that
include a term of incarceration under this subsec-
tion, the sentencing court shall provide an expla-
nation of its reasons for the sentence imposed on
the record.

(6) All findings of fact contemplated in this
Section shall be made by the court or a jury as
provided in §§ 7.07A and 7.07B.

(7) No sentence imposed by a sentencing
court may exceed the maximum authorized penal-
ties for the offense or offenses of conviction as set
forth in §§ 6.06 through 6.09.

§ 7.07A. Sentencing Proceedings; Findings of Fact and Con-
clusions of Law

(1) Following a defendant’s conviction of a
felony or misdemeanor, the court shall impose sen-
tence within a reasonable time. Sentencing pro-
ceedings shall be governed by the rules of criminal
procedure, in conformity with this Article.

(2) At sentencing, the court may rely upon
facts necessary to the conviction, facts admitted by
the defendant, and facts in the presentence report
that are not contested by the defendant.

(3) Additional findings of fact and conclu-
sions of law at sentencing shall be made by the
court, except as provided in § 7.07B.
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(4) The burden of proof for contested factual
issues at sentencing shall be a preponderance of
the evidence, except as provided in § 7.07B.

(5) At the conclusion of sentencing proceed-
ings or within [20] days thereafter, the court shall
make findings of fact and conclusions of law on
the record concerning issues submitted by the par-
ties, and shall enter an appropriate order.

(6) The court shall make findings of fact and
conclusions of law on the record in every case in
which the court imposes a sentence that departs
from presumptions set forth in the sentencing
guidelines.

§ 7.07B. Sentencing Proceedings; Jury Factfinding

(1) ““Penalty-ceiling enhancement facts,” for
purposes of this Section, are facts determined at
sentencing that expose the defendant to a greater
punishment for an offense than would otherwise
be legally permissible. The existence of a defen-
dant’s prior conviction is not a penalty-ceiling
enhancement fact.

(2) Penalty-ceiling enhancement facts must
be tried to a jury unless the right to jury determi-
nation is waived by the defendant. They must be
proven beyond a reasonable doubt unless admit-
ted by the defendant.

(3) The government must provide written
notice to the defendant of its intention to establish
one or more penalty-ceiling enhancement facts.

(a) Notice must be given no later than
[20] days before trial or entry of a guilty
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plea, although later notice may be permitted
by the court upon a showing of good cause
for delay. The timing of notice must in all
cases allow the defendant reasonable time
to prepare for the proceeding at which the
existence of the penalty-ceiling enhance-
ment fact will be determined.

(b) In seeking an aggravated departure
from a presumptive penalty ceiling in the
sentencing guidelines, the government shall
not be limited to aggravating factors enumer-
ated in the guidelines. The court shall rule on
the legal sufficiency of nonenumerated ag-
gravating factors put forward by the govern-
ment.

(¢) The court may foreclose presenta-
tion of evidence on an alleged penalty-ceiling
enhancement fact if the court finds that, even
if the fact were proven, it would not affect the
court’s sentencing decision.

(4) Factual determinations under this Section
may be tried along with guilt or innocence in a
unitary trial, or in a bifurcated sentencing factfind-
ing proceeding, as the court determines in the
interest of justice. The court shall hold a bifurcat-
ed proceeding when consideration of a penalty-
ceiling enhancement fact at trial would be unfair-
ly prejudicial to the defendant or the government.

(a) The jury shall be instructed to return
a special verdict as to each alleged penalty-
ceiling enhancement fact.

(b) If the court determines that a bifur-
cated proceeding is appropriate in a case that
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has gone to trial, the proceeding ordinarily
should be conducted before the trial jury as
soon as practicable after a guilty verdict has
been returned. In addition to evidence pre-
sented by the parties at the bifurcated pro-
ceeding, the jury may consider relevant evi-
dence received during the trial.

(c) When necessary, the court shall
impanel a new jury for a bifurcated proceed-
ing. The selection of jurors shall be governed
by the rules applicable to the selection of
jurors for the trial of criminal cases.

(5) The law and rules of trial procedure shall
apply at a bifurcated proceeding.

(6) Determination of the existence of a
penalty-ceiling enhancement fact shall not control
the court’s decision of whether an enhanced
penalty is appropriate under applicable legal stan-
dards. Discretion as to the weight to be given a
penalty-ceiling enhancement fact remains with
the court.

(7) The court may on its own motion raise
any factual consideration that would be open to
the government under subsection (3). If the court
elects to do so, the court shall invite the parties to
present evidence and arguments on the issue at
trial or at a bifurcated proceeding, consistent with
subsections (4) and (5), and may on its own mo-
tion, when sufficient evidence has been presented,
instruct the jury to make a finding under subsec-
tion (4)(a). The court shall allow the parties rea-
sonable time to prepare for the proceeding at
which the existence of the fact will be determined.
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(8) The defendant may waive the right to jury
determination of facts under this Section, provid-
ed the waiver is knowing and intelligent. The rules
of procedure that govern a defendant’s waiver of
the right to a jury trial on the issue of guilt shall
apply to a waiver of a defendant’s rights under this
provision. Upon receipt of a defendant’s waiver,
the court shall make findings of fact under this
Section. For facts not admitted by the defendant,
the court shall employ the reasonable-doubt stan-
dard of proof.

(9) Whenever jury factfinding at sentencing
is required by the federal or state constitution, the
courts of this state shall have authority to fashion
appropriate jury factfinding procedures in the
absence of specific authorization in statute or the
rules of criminal procedure. The procedures
should be conducted in a manner consistent with
this Section to the extent reasonably possible.

§ 7.YY. Judicial Review of Sentencing Guidelines.

The courts of the state shall have the power
to review the sentencing guidelines promulgated
by the sentencing commission and its compliance
with statutory rulemaking procedures. The courts
may invalidate or modify provisions of the guide-
lines that do not reasonably further the purposes
in § 1.02(2) or are unauthorized or unreasonable
under the provisions of Article 6B. The reviewing
court shall use the standard of review as provided
in [the judicial-review provisions of the state’s
administrative-procedures act].
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§ 7.ZZ. Appellate Review of Sentences.

(1) The appellate courts shall exercise their
authority under this Article consistent with the
purposes in § 1.02(2). The legislature intends that
the appellate courts shall participate in the devel-
opment of a principled common law of sentencing
and shall seek to preserve-substantialjudieial-dis-
eretionto-individualize sentenees-within-aframe-
work—efJaw encourage sentences in the lower

courts that are uniform in their neutral applica-
tion of the purposes in § 1.02(2)(a).

(2) An appeal from sentence may be taken
by the defendant or the government on grounds
that a sentence is unlawful, was imposed in an
unlawful manner, is too severe or too lenient, or is
otherwise inappropriate in light of the purposes in

§ 1.02(2)(a)(i).

(3) The right to a first appeal from a sentence
that is a departure or an extraordinary departure
as defined in §§ 6B.01 and 7.XX(3), or for an
offense for which there is no sentencing guideline,
shall be as of right on the same terms as a first
appeal from a criminal conviction.

(4) The right to appeal from a sentence con-
sistent with a presumptive sentence in guidelines
or statute shall be discretionary subject to rules of
procedure promulgated by the courts, but shall
not be appealable in the case of a plea agreement
unless the right to seek review is expressly includ-
ed in the terms of the plea agreement.
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(5) A sentence consistent with the recom-
mendation of either the defendant or the govern-
ment may not be appealed by the party that made
the recommendation.

(6) The standard of review of sentencing
decisions in individual cases shall be as follows:

(a) The appellate courts shall exercise de
novo review of claims that a sentence is
unlawful or was imposed in an unlawful man-
ner, including claims that a sentence is incon-
sistent as a matter of law with the purposes in
§ 1.02(2). Notwithstanding any other provi-
sion of this Code, the appellate courts shall
have the power to vacate or modify sentences
on grounds that they are overly severe if the
court finds the sentences are not reasonably
proportionate to the gravity of offenses, the
harms done to crime victims, and the blame-
worthiness of offenders.

(b) The appellate courts shall accept
findings of facts made by the sentencing
court or a jury at sentencing proceedings un-
less clearly erroneous.

(c) Except as provided in subsection (d),
the appellate courts shall afford modest def-
erence to sentencing courts’ applications of
law to the facts of individual cases, including
;.IE ElSlEﬂ'S te .Elw’"“ih o .1““. Himpive g""]“
appropriate-degree-of-guidelines-departures;
n.ml sengtenﬁeﬁmg Elegemansl .fﬂlﬂﬂl HE—ConvIc
guidelines including applications of the pur-
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poses of sentencing in § 1.02(2). Sentencing-

court decisions embraced in this subsection
shall be upheld when—there—is—a—substantial

i unless the appellat
court finds a substantial and persuasive basis
to prefer an alternative decision.

(d) The appellate courts shall employ
heightened scrutiny when reviewing extraor-
dinary departures as defined in §§ 6B.01 and
7.XX(3). Such decisions shall be upheld only
when the appellate court is in agreement with
the sentencing court’s ruling after exercise of
the appellate court’s independent judgment.

(e) The appellate courts automatically
shall reverse and remand any sentence not
supported by an explanation of the sentenc-
ing court’s reasoning as required in § 7.XX(4)
or (5).

(7) An appellate court may affirm or reverse
a sentence pronounced by a sentencing court,
remand a case for resentencing, or order that the
sentencing court fix sentence as directed by the
appellate court.

(8) The appellate court shall issue a written
opinion whenever the judgment of the sentencing
court is reversed, remanded, or modified by the
appellate court. The appellate court should issue a
written opinion in any other case in which the
court believes that a written opinion will provide
needed guidance to sentencing judges, the sen-
tencing commission, or others in the sentencing
and corrections system. The appellate courts may
provide by rule for summary disposition of cases
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arising under this Section when no substantial
question is presented by the appeal.

(9) Pending review of a sentence, the sen-
tencing court or appellate court may order the
defendant placed on conditional release.

[(10) Appellate review of a decision of a trial
court upholding a provision of sentencing guide-
lines under § 7.YY shall be discretionary subject
to rules of procedure promulgated by the courts.
Appellate review of a decision of a trial court
invalidating or modifying a provision of sentenc-
ing guidelines under that Section shall be manda-

tory.]
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